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The present contribution argues that the domestic decision-making process WTO Members use to prepare and adopt WTO retaliatory measures is a legitimate concern for the WTO and that there would, therefore, be merit in regulating this process at the multilateral level.

The concept of WTO retaliation 

Before addressing the importance of the domestic process and the rationale for, and manner of, regulating it at the multilateral level, it is well briefly to recall a number of relevant features of 'retaliation' as envisaged in the current WTO Dispute Settlement Understanding (hereafter the 'DSU').  The DSU does not actually use the term 'retaliation'.  Instead, it employs the more neutral term 'suspension of concessions or other obligations'.  For the sake of brevity, and since the term has gained currency among WTO dispute settlement practitioners, the term 'retaliation' is used in this contribution.

  Retaliation is, of course, linked to the implementation stage of WTO dispute settlement.  More specifically, it is a response by a complaining Member
 to non-implementation by a responding Member
 of an adverse ruling by the WTO's Dispute Settlement Body (hereafter the 'DSB').  Retaliation is meant to constitute a measure of last resort (ultima ratio), to be used only after attempts by the complaining and responding Members at agreeing on mutually agreeable compensation have failed.
  Importantly, retaliation is subject to multilateral authorization by the DSB.
  

By definition, retaliation involves intentional discrimination against trade of the Member retaliated against.
  Under normal circumstances, Members may not discriminate against other Members.  Indeed, doing so would constitute a blatant breach of the fundamental WTO requirement that Members not discriminate against trade of other Members.
  The fact that retaliatory measures constitute a departure from basic WTO obligations is, of course, precisely why a Member needs a multilateral authorization to retaliate.  

Authorization to retaliate is granted on a temporary basis.
  A Member may retaliate only for as long as the Member retaliated against has not implemented the underlying adverse DSB ruling.  Once the relevant ruling has been complied with, any retaliatory action must cease.  As retaliation implies discrimination, it is easy to see why this should be so.  The fact that retaliation must not outlast the underlying breach of WTO rules also illustrates another of its features: it is not intended as punishment, nor as compensation for past economic harm suffered by the complaining Member as a result of a breach of WTO obligations.   

Retaliation must take the form of a suspension of concessions or other obligations.
  Hence, the only way in which a complaining Member may retaliate is by not performing specific WTO obligations vis-à-vis the responding Member.  Typically, a complaining Member would choose to suspend obligations in such a way that it can restrict trade of the responding Member (e.g., by imposing higher customs duties or a quantitative restriction).  This leads to the question of the extent to which a complaining Member may suspend obligations.  The DSU sets a clear limit in this regard.  Put simply, it requires that the trade effect of a suspension of WTO obligations be 'equivalent' to the trade effect which results from the ongoing breach of WTO obligations by the responding Member.
  In other words, the complaining Member is not to restrict more trade, in value terms, than the responding Member, and the extent to which the complaining Member may suspend its obligations is a function of how much trade, expressed in value terms, is being restricted by the responding Member's action.  

Where a complaining Member makes use of its right to retaliate, such retaliation may not always be successful in inducing the responding Member to comply with an adverse WTO ruling, although it does ordinarily restore a balancing in the level of WTO benefits as between the complaining Member and the responding Member.
  Significantly, however, the balance re-established through retaliation is inferior in welfare terms to the one that would obtain in a situation of full compliance with WTO rules.  This is because both Members concerned would be restricting trade and suffering the attendant consequences in terms of a likely reduction in their economic welfare.
  

The aforementioned fact that retaliation is to be temporary lends support to the view that the primary purpose of retaliation is to induce compliance rather than merely re-balancing the level of WTO benefits as between the complaining Member and the responding Member.  This would appear to be further confirmed by another element.  As noted, the DSU imposes constraints on the extent to which a complaining Member may suspend WTO obligations for purposes of retaliating against another Member.  In stark contrast, the selection of the obligations to be suspended is subject to few meaningful constraints.
  The fact that the DSU leaves a complaining Member a large degree of leeway with regard to the design of a retaliatory measure suggests an intention to avoid compromising a complaining Member's ability to induce compliance by the responding Member.
   

In sum, it can be said that retaliation, in view of its discriminatory nature, is an anomaly in the WTO legal order.  It is designed to enable a prompt re-balancing of the level of WTO benefits in case of non-compliance with DSB rulings and, over time, a return by the responding Member to a WTO-consistent path.  In that sense, retaliation is, also, an enforcement instrument.

The importance of the domestic process 

The single most important difference between dispute settlement under the GATT and dispute settlement under the WTO is open to debate.  There is little doubt, however, that one of the key differences has been the frequency of recourse to retaliation.  During the close to fifty years of the GATT there was but one single dispute in which the GATT Council authorized a 'suspension of concessions or other obligations'.
  On the other hand, under the WTO, which has been in existence only since 1995, there have so far been six disputes in which the DSB has granted authorization to retaliate.
  Moreover, there are an additional two WTO disputes in which authorization to retaliate might well be granted in the not-too-distant future.
  In four of the six disputes in which retaliation was authorized, such authorization proved insufficient to persuade the responding Member to implement the adverse DSB ruling, and the complaining Member(s) were not prepared to accept non-compliance, or partial compliance.  Accordingly, in these four disputes retaliatory measures were actually imposed by the relevant complaining Members.
  Retaliatory measures are still in place in two of these four disputes.
  

Thus, under the GATT, retaliation played virtually no part in the enforcement of GATT 1947 rules.  In contrast, under the WTO, within a short period of time, retaliation has become an actively and regularly used instrument for the enforcement of WTO rules.  Arguably, this is not because contemporary trade policy makers are somehow more inclined to resort to retaliation than their predecessors were in the GATT years, nor is it plausible to assume that GATT contracting parties were more committed to complying with multilateral trade rules than WTO Members.  Rather, it probably reflects a critical change in voting rules applicable to dispute settlement procedures.  Under the GATT, it was possible for the responding Member to block the establishment of a dispute settlement panel, or to block the adoption of an adverse panel report.  No such possibility exists under the WTO in view of the virtual automaticity of the DSB decision-making process (negative consensus rule).
  Consequently, disputes which would not have reached the retaliation stage under the GATT nowadays may well progress to that stage, simply because the responding Member has no means of preventing this from happening.  Given this, there is no reason to think that retaliation will fall into disuse in the foreseeable future.  

If retaliation remains a recurrent feature of international trade relations under the WTO, and indications are that it will, it becomes pertinent to ask whether existing DSU rules adequately deal with all aspects of retaliation.  It must be remembered in this respect that the existing rules were created against the background of GATT dispute settlement practice.  As noted, there was effectively no practical experience with GATT retaliation on which the drafters of the DSU could have drawn for purposes of regulating retaliation.  Under the GATT, retaliation was a possible, but distant, scenario, not a reality.  Today, it is the other way around.  

To determine whether existing DSU rules on retaliation are adequate, it is necessary first to consider what factors determine the success and acceptance of WTO retaliation as a remedy.  It would seem that three factors in particular are key, namely, effectiveness, cost and fairness.  Effectiveness concerns the extent to which a retaliatory measure can induce compliance by the responding Member.  As indicated above, retaliation is fundamentally about restricting trade on a discriminatory basis.  Most of world trade nowadays is conducted by, and between, pivate parties.  Therefore, if a complaining Member wishes to retaliate, it effectively has no choice but to try to target the export interests of private parties of the responding Member.
  Even then, however, doing so can be successful only if the targeted private parties are both able and willing to put pressure on their policy- and/or lawmakers to take appropriate action to comply with the relevant adverse DSB ruling.  

The ability of private parties of the responding Member to mobilize politicians and government officials into action is linked to their ability to organise and form coalitions with political weight.  The willingness of private parties of the responding Member to devote time and effort to solving the retaliating Member's problem is linked to their ability to avoid the effect of, or circumvent, a retaliatory measure.  Thus, a targeted private party may be able to export to third country markets on similar terms, or it may be able to carry out origin-conferring operations in a third country before exporting to the retaliating Member, or it may be able to enter into joint ventures with producers of the retaliating Member.     

Effectiveness is important also for another reason, and this leads to the cost factor.  A measure that brings about prompt compliance contributes to limiting any cost retaliation imposes on the economy of the retaliating Member.  A discriminatory restriction on trade tends to entail a cost for the economy of the retaliating Member, particulary in the case of countries with small, open economies.
  For example, retaliation disrupts existing supply chains, and producers and consumers in the retaliating Member might not be able to obtain goods or services of comparable quality, or at acomparable price, from alternative sources.  Also, a retaliatory measure may need to remain in place for several years.
  For it to be credible as an enforcement measure, it is important that it be sustainable in cost terms.

The third factor is fairness.  As indicated, retaliatory measures usually target private parties of the responding Member.  Furthermore, the targeted private parties frequently are 'innocent', in the sense that they did not lobby for the adoption of the WTO-inconsistent measure at the origin of the relevant dispute, nor are beneficiaries of the continued maintenance of that measure.  It is arguably not by accident, but rather by design, that retaliating Members often target innocent private parties.
  Indeed, targeting the domestic beneficiaries of the underlying WTO-inconsistent measure is uncertain to succeed since, by definition, they have a vested interest in maintaining the measure.  Conversely, targeting domestic opponents of the WTO-inconsistent measure (e.g., a downstream industry that is denied access to cheaper imported inputs) may likewise be ineffective since they are likely to have already used whatever influence they have to prevent the adoption or maintenance of the WTO-inconsistent measure, quite apart from the fact that they are also the customers to whom the retaliating Member wishes to export its products once the responding Member complies with the relevant DSB ruling.     

It seems clear, therefore, that retaliating Members do not target innocent private parties out of malice, but for lack of more effective alternatives.  It must also be remembered that they need to be mindful of their own private parties who are adversely affected by the failure of the responding Member to comply with its WTO obligations.  Nonetheless, it is understandable that innocent private parties who are targeted by a retaliatory measure generally find it unfair that they should be made to pay for the 'sins' of their government.
  The message they often hear from the retaliating Member who targets them is that although they are not part of the problem, they must, willy-nilly, be part of the solution.
  As a result, in the eyes of innocent private parties, the retaliating Member who targets them is likely to suffer reputational damage.
  In addition to the retaliating Member, the WTO as an organization might also suffer reputational damage, as the relevant retaliatory measure would have been authorized by the WTO.  More seriously, a perceived lack of fairness might cause the underlying dispute to escalate.  For instance, retaliation could trigger a privately organized boycott of products originating in the territory of the retaliating Member,, or of products produced in the territory of the responding Member by producers owned or controlled by nationals of the retaliating Member
.  

The issue of fairness would arise in respect of all innocent private parties who are potential targets of a retaliatory measure.  However, within this class of private parties, there usually are potential targets in respect of whom the concern about fairness would apply with even greater force and justification.  They notably include those exporters and producers of the responding Member who have little or no ability to form part of the solution (e.g., due to lack of political weight or connections)
, and those who would suffer disproportionate or irreversible harm
.  

The foregoing highlights the importance of the design of a retaliatory measure.  The design determines whether a retaliatory measure will be effective, and whether or not it will entail a significant cost for the economy of the retaliating Member.  The foregoing also suggests that, particularly (but not exclusively) in relation to the element of fairness, the nature and type of the domestic decision-making process used to prepare retaliatory measures matters a great deal.  

In relation to the DSU the question thus presents itself whether existing DSU rules adequately deal with these two aspects of retaliation, i.e., the design of retaliatory measures and the domestic process that leads to such a design.  As far as the design of retaliatory measures is concerned, under current DSU rules, Members are subject to relatively few multilateral disciplines.
  In relation to the domestic process for designing retaliatory measures, the current DSU contains no multilateral rules at all.
  In other words, the DSU leaves the domestic process for designing such measures unregulated.  Each Member therefore proceeds in accordance with its own domestic legal procedures and requirements.  

It is understandable that Members wish to minimize any substantive constraints on their ability to design retaliatory measures as they see fit.
  In contrast, the absence of multilateral rules governing the domestic decision-making process deserves rethinking now that the enforcement tool of retaliation has been repeatedly used.  In view of these changed circumstances, there would appear to be some merit in introducing appropriate rules in the DSU to regulate the domestic process for designing retaliatory measures.  As will be explained further below, establishing such rules would not only serve the interests both of retaliating Members and of Members retaliated against, but also the systemic interests of all Members.

Before commenting on possible new DSU rules, it is important to note that no suggestion is made here that introduction of such rules should have priority over agreeing on other possible improvements of, or alternatives to, WTO retaliation as we know it.
  The suggested new DSU rules could complement other possible reforms.  Equally, in the absence of other possible reforms, they could effect useful stand-alone reform.

How to regulate the domestic process and at what level

Turning now to the question of how possible new DSU rules could regulate the domestic process for designing retaliatory measures, the first point to be noted is that such rules could only be added to the DSU by a consensus decision.
  Hence, any new DSU rules would need to be largely uncontroversial and easy for all Members to implement.  Arguably the best way to demonstrate that possible new DSU rules meet these conditions is to point to other WTO rules which Members have already agreed to abide by and which correspond, in terms of their type and nature, to the suggested new DSU rules.  In this regard, the SPS and TBT Agreements as currently in force contain rules regulating the domestic process for designing SPS measures and technical regulations, respectively.
  That is, they regulate the process to be followed in preparing and adopting such measures.  The particular type of process that is prescribed in the SPS and TBT Agreements is known in US administrative law as a 'notice-and-comment' decision-making procedure.  For brevity and convenience, this contribution also uses that term.

Accordingly, for purposes of regulating the domestic process for designing retaliatory measures, Members could draw inspiration from the SPS and TBT Agreements.  In other words, possible new DSU rules could, likewise, prescribe a domestic notice-and-comment decision-making procedure.  More specifically, possible new DSU rules could require that as part of its domestic decision-making process a retaliating Member conduct an administrative procedure under which (1) public notice would be given by the government of the retaliating Member of any proposed retaliatory measure, (2) interested domestic and foreign private parties would have the right to submit to the government comments or information relevant to the proposed measure and (3) the government of the retaliating Member would have to take any comments or information into account before adopting a final retaliatory measure to be submitted to the DSB for multilateral authorization.
  

Alternatively, possible new DSU rules might require that the same three-step domestic notice-and-comment decision-making procedure be conducted after the DSB has granted authorization to retaliate, but before any specific retaliatory measure is imposed.  The DSB would then need to  grant its authorization on the basis of a request which describes only the basic parameters of a possible future retaliatory measure.
  Under this alternative, it would be necessary to create the possibility for a WTO arbitrator to examine, on request, a claim by a responding Member that the retaliating Member did not follow the prescribed procedure.
  Furthermore, it would be necessary to provide that if (but only if) a WTO arbitrator determines that the procedure has not been followed correctly, imposition of a retaliatory measure is to be suspended until such time as the procedure has been properly conducted.  In case a different retaliatory measure is adopted as a result of conducting the procedure, imposition of the old retaliatory measure would need to be discontinued for good. 

A few points are worth highlighting in relation to the proposed three-step notice-and-comment decision-making procedure.  First, not each and every domestic or foreign private party could legitimately claim to be an 'interested' party.  Among the private parties with a fairly obvious interest in participating in the proposed procedure are foreign exporters or producers of a good targeted by a proposed retaliatory measure, or domestic importers or industrial users of the same targeted good, or, if the good is a consumer good, a representative domestic consumer organization.
  Other private parties who could claim a legitimate interest would appear to include: domestic exporters or producers of a good the sale of which is adversely affected by the underlying WTO-inconsistent measure of the responding Member, and 'upstream' suppliers of such domestic exporters or producers.  Thus, all relevant interests, whether on the export side or the import side, whether foreign or domestic, would be given an opportunity to provide relevant input.
   

Secondly, regarding the obligation to 'take into account' any comments and/or information received, it should be noted that this constitutes an obligation of conduct, not of result.  Thus, the government would not be required to modify a proposed measure in a particular way, or to modify it at all, merely because domestic or foreign private parties object to, or find fault with, it.  The government would, however, be under a duty to consider in good faith, and with an open mind, any comments and information submitted and to make appropriate changes, provided that doing so would not conflict with other, overriding considerations (e.g., considerations of public policy).  

Lastly, under the suggested procedure, the government would not be required to prepare  public report supporting its ultimate decision.  In that sense, the suggested notice-and-comment procedure would be an informal decision-making procedure.
  Nor would a requirement to conduct a  notice-and-comment procedure preclude governments from imposing reasonable limits on interested private parties, e.g., by setting deadlines for the submission of comments or information, or by imposing page limits and/or language requirements.  

It should be clear from the above that the suggested domestic notice-and-comment procedure would be easy to implement and would not be overly burdensome.  The bigger question, of course, is whether the mandatory use of such a procedure could be reasonably expected to produce benefits which justify any associated administrative burdens.  The answer, it is submitted, is in the affirmative.  

Two substantial benefits can be readily identified.  To begin with, it is important to bear in mind that designing a retaliatory measure is a process fraught with uncertainties.  By nature, this process involves predicting the likely impact of, or response to, a particular retaliatory measure in a foreign country.  Access to information in sufficient quantity and of sufficient quality is, accordingly, a critically important factor.  Typically, retaliatory measures are designed by government officials.  As such, they do not inherently have ready access to relevant information about foreign private parties (companies) who might be targeted.  Relevant information would include information about these private parties' ability to avoid the impact of a retaliatory measure; the risk that a retaliatory measure would inadvertently cause damage to nationals of the retaliating Member (e.g., in cases where companies of the retaliating Member depend on supplies by a targeted foreign company, or where a targeted foreign company is supplied to a significant extent by a company of the retaliating Member); and the political weight and influence of potentially targeted parties.  While some of this information may, in principle, be obtainable, there would normally be a significant search cost associated with any attempt to obtain it.  

A notice-and-comment decision-making procedure would help governments to avoid, or limit, the search cost associated with information-gathering.  Indeed, a government soliciting comments and information about a proposed retaliatory measure would not receive such information cost-free from the interested private parties for submitting them.  Moreover, it is arguable that by conducting a notice-and-comment procedure governments could obtain more and better information, due to the underlying incentive structure.  To explain, a foreign private party singled out for retaliation has an incentive to supply the government of the retaliating Member with information that is relevant to deciding whether it should remain on a target list.  More particularly, it is in a potential target's interests to indicate to the government, e.g., what action it could take to avoid the effect of the proposed retaliatory measure; whether it is an important supplier of companies in the retaliating Member; and whether it has sufficient political influence to contribute to corrective action by the Member retaliated against.  Similarly, domestic private parties interested in tough retaliatory measures have an incentive to pass on to their government information to which they have access and which would assist the government in maximizing the effectiveness of a retaliatory measure.  Last but not least, domestic private parties whose interests would be adversely affected by a proposed retaliatory measure have an incentive to inform their government about some of the cost likely to be associated with the proposed measure.  In so doing, they would assist the government in minimizing the cost of a retaliatory measure.  Thus, the conduct of a notice-and-comment decision-making procedure may be expected to enhance the soundness of whatever retaliatory measures governments adopt.
  

The other benefit of conducting a notice-and-comment procedure is no less important.  By conducting a notice-and-comment decision-making procedure, a retaliating Member would go a long way toward ensuring that any retaliatory measures it adopts are the outcome of a fair domestic process.  It has to do with the fairness of the domestic decision-making procedure.  Under such a procedure, government decision-makers would need to accept representations from any and all interested parties, including from those with adverse interests (i.e., domestic exporters as well as domestic importers, domestic interests as well as foreign interests, etc.).
  In addition, interested parties would have equal access to government decision-makers, irrespective of their political weight or connections.  Also, the conduct of a notice-and-comment procedure would ensure that targeted foreign private parties have a fair opportunity to present their case to, and plead with, government decision-makers to remove them from their target list, e.g., on account of likely disproportionate or irreparable harm they would suffer.  

The significance of this should not be underestimated.
  As pointed out earlier, the targeted foreign private parties are often 'innocent bystanders'.  They are not caught up in the crossfire merely by accident, however.  Rather, their economic interests are intentionally harmed by the retaliating Member who targets them.  Furthermore, there is asymmetry in bargaining power as between the retaliating Member and the targeted foreign private parties.  The latter find themselves in a vulnerable position not just because, like most private parties, they may have only limited resources to defend their interests, but also because they lack the right to vote in political elections in the retaliating Member.
  As there thus is no significant 'check' on the government of the retaliating Member, there is an inherent risk that a retaliatory measure is adopted which would cause excessive harm to the economic interests of a foreign private party.  Given all of this, it would seem that, as a matter of basic procedural fairness, targeted foreign private parties ought to be given an opportunity to seek to persuade the retaliating Member to refrain from targeting them.  

The fact that, as argued above, Members could expect to derive substantial benefits from the conduct of a domestic notice-and-comment decision-making procedure does not necessarily support the view that it would be appropriate to prescribe at the multilateral level, through an amendment to the DSU, that Members conduct such a procedure.  The DSU as it currently stands does not preclude Members from regulating the domestic process for designing retaliatory measures as they deem fit.  Accordingly, the current DSU does not prevent Members from using a domestic notice-and-comment decision-making procedure at the domestic level, through provisions of domestic law.  Moreover, as explained, the use of such a procedure would make for better-informed government decision-makers and, thereby, for better-designed retaliatory measures.  It is arguable, therefore, that Members would have an incentive to use this type of procedure.
  

Nonetheless, there would appear to be good reasons for requiring at the multilateral level that retaliating Members conduct a domestic notice-and-comment decision-making procedure.  It is one thing to say that, in principle, there exists an incentive for potential retaliating Members to use such a procedure at the domestic level.  It is another for Members actually to do so.  Legislative action is associated with high transaction costs, and so a WTO requirement to provide for the procedure in question would undoubtedly contribute to ensuring that the procedure is in place when it is needed, i.e., when the Member concerned decides to resort to retaliation.  Also, a WTO requirement is the only means by which a Member can secure for its private parties opportunities for direct interest representation in a retaliating Member in case they are targeted by a proposed retaliatory measure.  Finally, there would appear to be little reason for justifiable concern about a lock-in effect resulting from regulation at the multilateral level.  As noted previously, the SPS and TBT Agreements already impose on Members an obligation to conduct domestic notice-and-comment procedures.  Furthermore, as also explained, the main obligation imposed would be an obligation of conduct, and so no particular substantive outcomes would be predetermined.  

The foregoing considerations suggest that both retaliating Members and Members who are retaliated against – and this group would potentially seem to include most Members – would have an interest in the WTO regulating the domestic process for designing retaliatory measures.  The former are looking to enhance the soundness of their retaliatory measures; the latter are looking to assure the fairness of the domestic process in the retaliating Member.  But even if the view were taken that the foregoing considerations provide insufficient grounds for regulating the domestic process for designing retaliatory measures at WTO level, there are other interests of a systemic nature that would seem to support such regulation.  In other words, there is an argument to be made that the domestic process for designing retaliatory measures would still be a legitimate concern for the WTO.  Thus, even Members who do not expect ever to be retaliating Members, or Members retaliated against, would appear to have a systemic interest in the creation of new DSU rules.  

To see why, it needs to be remembered that such Members, like all Members, are represented in the DSB which, subject to relevant requirements being satisfied, is to authorize retaliatory measures at the request of a retaliating Member.  When the DSB authorizes a retaliatory measure, it effectively grants a licence to the retaliating Member to discriminate against the responding Member and thus to depart from the fundamental WTO principle of most-favoured-nation treatment.  Moreover, since a retaliating Member ordinarily targets private parties of the responding Member, the DSB in authorising a retaliatory measure in effect also grants the retaliating Member a licence to harm the commercial interests of private parties of the responding Member, who often have nothing to do with the underlying dispute.  It is important to recall in this connection that, subject to two limited exceptions
, the DSB cannot review the nature of the concessions or other obligations to be suspended by a retaliating Member. 

Under these circumstances, it seems somewhat odd, from a systemic perspective, that under current DSU rules the DSB in effect grants authorization to discriminate and to inflict harm on private economic interests without requiring as a precondition that retaliatory measures for which DSB authorization is sought be the outcome of a domestic decision-making process which is fair and conducive to sound choices.  After all, the DSB is the WTO body charged with preserving the integrity of the rule-based multilateral trading system, as well as its security and predictability.  From a systemic point of view, intentional discrimination and intentional imposition of harm on private parties are highly anomalous actions, even if it is true that they do not breach any WTO rules when they are resorted to for purposes of WTO retaliation.  Now that the DSB has been called on actually to grant authorization of the aforesaid type, it seems legitimate to ask whether it would not be desirable for the DSB to begin to assert greater control and impose procedural conditions on the grant of a relevant 'licence'.  As suggested in this contribution, one way of appropriately conditioning a DSB authorization would be to require a retaliating Member to conduct a domestic notice-and-comment procedure prior to adopting a retaliatory measure and submitting it to the DSB for authorization.  This would provide at least some assurance to the DSB that any retaliatory measure it authorizes is the result of a domestic process which promotes sound outcomes and guarantees a minimum of procedural fairness.  

There is a further reason why all Members may be said to have a systemic interest in the creation of new DSU rules regulating the domestic process for designing retaliatory measures, and more specifically in prescribing the conduct of a domestic notice-and-comment decision-making procedure.  By guaranteeing rights of participation for interested domestic and foreign private parties, retaliating Members would not only enhance their ability to design retaliatory measures which are effective and/or entail a lower cost for their economy, but they would also demonstrate that they take the legitimate expectations and concerns of interested private parties very seriously.
  Over and above promoting good governance and administration, this would no doubt contribute a great deal to maintaining the support of interested private parties for the WTO dispute settlement mechanism and, indirectly, the multilateral trading system and further multilateral trade liberalisation, which are common concerns of all Members.   

Conclusion

The scant treatment the current DSU gives to procedural aspects of retaliation is inconsequential as long as retaliation is a largely theoretical worst-case scenario.  It seems inadequate, however, in today's world where retaliation is, and looks set to remain, a recurrent practice of Members.  This contribution suggests that it would, therefore, be desirable for the WTO to regulate the domestic process for designing retaliatory measures.  As argued above, this would serve not only the interests of retaliating Members and Members retaliated against, but also the systemic interests of all Members.  Moreover, the suggestion put forward in this contribution would merely extend to the DSU, and more particularly to WTO retaliation as envisaged therein, a concept of good governance and administration that Members have already codified, and agreed to abide by, in other WTO agreements.  Therefore, regulating the domestic process for designing retaliatory measures would be a small step for Members to take.  But it would be one which would allow Members to reach a significant milestone in terms of enhancing the soundness and fairness of WTO retaliation.  

Annex

Possible amendments to Article 22 of the DSU (providing for a new requirement that a domestic notice-and-comment decision-making procedure precede the submission to the DSB of a request for authorization to retaliate):

22.3.
In considering what concessions or other obligations to suspend, the complaining party shall apply the following principles and procedures:

(a)
the general principle is that the complaining party should first seek to suspend concessions or other obligations with respect to the same sector(s) as that in which the panel or Appellate Body has found a violation or other nullification or impairment;

(b)
if that party considers that it is not practicable or effective to suspend concessions or other obligations with respect to the same sector(s), it may seek to suspend concessions or other obligations in other sectors under the same agreement;

(c)
if that party considers that it is not practicable or effective to suspend concessions or other obligations with respect to other sectors under the same agreement, and that the circumstances are serious enough, it may seek to suspend concessions or other obligations under another covered agreement;

(d)
in applying the above principles, that party shall take into account:


(i)
the trade in the sector or under the agreement under which the panel or Appellate Body has found a violation or other nullification or impairment, and the importance of such trade to that party;


(ii)
the broader economic elements related to the nullification or impairment and the broader economic consequences of the suspension of concessions or other obligations;  

(dbis)
irrespective of whether that party decides to request authorization from the DSB to suspend concessions or other obligations pursuant to subparagraphs (a), (b) or (c), it shall: 

(i)  
prepare a notice which identifies the concessions or other obligations it may wish to request to suspend in such a manner as to enable interested parties to become acquainted with the goods, services, and/or holders of intellectual property rights which may be covered by the request;  


(ii)
publish the notice at an early appropriate stage, in a manner that ensures that it can still take into account comments and information provided by interested parties, but at the same time avoids as much as possible any adverse effects on trade arising from the publication of the notice; [and notify the government of the responding party of the notice without delay;]


(iii)
allow reasonable time for interested parties to provide comments and information in writing; 


(iv)
take into account any comments and information provided in writing by interested parties; and


(v)
indicate in its request how the procedures set out in subparagraph (dbis) have been followed.  The request forwarded to the DSB shall also identify the concessions or other obligations the suspension of which the complaining party requests the DSB to authorize, wherever possible in a manner that enables Members and interested parties to become acquainted with the goods, services, and/or holders of intellectual property rights which are covered by the request.13bis
...

(h)
for purposes of this paragraph, "interested party" means:


(i)
a foreign exporter or producer of a good, a foreign supplier of a service, or a foreign holder of an intellectual property right, where such good, service or intellectual property right is, or is proposed to be, covered by a request pursuant to paragraph 3(a), (b) or (c); 


(ii)
a domestic importer of a good, a domestic industrial user of such good, or, where such good is commonly sold at the retail level, a representative domestic consumer organization, where such good is, or is proposed to be, covered by a request pursuant to paragraph 3(a), (b) or (c); or natural or juridical persons of the complaining party consuming a service in the territory of the complaining party or the territory of the Member that must implement recommendations or rulings, or authorized domestic users of a relevant intellectual property right, where such service or intellectual property right is, or is proposed to be, covered by a request pursuant to paragraph 3(a), (b) or (c); and


(iii)
a domestic exporter or producer of a good, a domestic supplier of a service, or a domestic holder of an intellectual property right, where the exporter or producer of such good, the supplier of such service, or the holder of such intellectual property right is adversely affected by the violation or other nullification or impairment found by the panel or Appellate Body.14bis

This list shall not preclude the complaining party from allowing domestic or foreign parties other than those mentioned above to be included as interested parties.

...

6.
When the situation described in paragraph 2 occurs, the DSB, upon request, shall grant authorization to suspend concessions or other obligations within 30 days of the expiry of the reasonable period of time unless the DSB decides by consensus to reject the request.  However, if the Member concerned objects to the level of suspension proposed, or claims that the principles and procedures set forth in paragraph 3 have not been followed [where a complaining party has requested authorization to suspend concessions or other obligations pursuant to paragraph 3[(a),] (b) or (c)], the matter shall be referred to arbitration. Such arbitration shall be carried out by the original panel, if members are available, or by an arbitrator appointed by the Director-General and shall be completed within 60 days after the date of expiry of the reasonable period of time.  Concessions or other obligations shall not be suspended during the course of the arbitration.

____________________

13bis When an arbitrator acting pursuant to paragraph 6 determines that principles or procedures set forth in paragraph 3 have not been followed and the complaining party seeks to comply with the arbitrator's decision by submitting a new or amended request which may cover goods, services, and/or intellectual property rights, or holders of intellectual property rights, not already covered by the original request forwarded to the DSB, the complaining party shall re-apply the procedures set forth in paragraph 3(dbis) before submitting the new or amended request to the DSB.  However, that party may limit the scope of these procedures to any new concessions or other obligations which it may wish to suspend or any new goods, services and/or intellectual property rights which may be covered by the new or amended request.

14bis Sub-paragraph (h)(iv) is not intended to preclude the complaining party from considering, or to require that party to consider, as adversely affected by the violation or other nullification or impairment found by the panel or Appellate Body, e.g., a domestic industrial supplier of a directly affected exporter, producer or supplier of a good or service.

( Counsellor, WTO Legal Affairs Division.  The views and ideas expressed in this contribution are those of the author acting in a personal capacity and do not represent a position, official or unofficial, of the WTO Secretariat.  The author wishes to thank Bruce Wilson for very useful comments.  The contribution draws on, and develops, an earlier publication by the author entitled 'Towards Sounder and Fairer WTO Retaliation: Suggestions for Possible Additional Procedural Rules Governing Members' Preparation and Adoption of Retaliatory Measures' and published in Journal of World Trade, 42:1 (2008), 3-60.  Data referred to in this contribution are up to date as of the beginning of August 2008.


� By 'complaining Member' is meant a WTO Member who acts as the complaining party in the context of formal WTO dispute settlement proceedings initiated by it.  


� By 'responding Member' is meant a WTO Member who acts as the responding party in the context of formal WTO dispute settlement proceedings initiated by another Member or other Members.


� Articles 7.3 and 22.1 of the DSU.


� Articles 3.7, 22.6 and 7, and 23.2(c) of the DSU.  Due to the negative concensus voting rule applicable in the DSB in such situations (Article 22.6 of the DSU), the grant of multilateral authorization is, in practice, a foregone conclusion.  


� Article 3.7 of the DSU.


� Testifying to the important place occupied by non-discrimination obligations in the multilateral trading system, the preamble to the WTO Agreement explicitly states that the 'elimination of discriminatory treatment in international trade relations' is a central means by which the WTO's objectives of raising living standards, etc. are to be reached.


� Article 22.1 and 8 of the DSU.


� Articles 3.7, 22.2, 3 and 5, and 23.2(c) of the DSU.


� Article 22.4 of the DSU.


� It might be difficult to achieve a complete re-balancing in cases where the complaining Member is economically heavily dependent on the responding Member.


� For open countries with large economies the negative welfare effects would be lower than for open countries with small ones.


� Articles 22.3, 5 and 7 of the DSU.  


� Note that Article 22.3 of the DSU says that cross-sector, or cross-agreement, retaliation is permitted in cases where same-sector and same-agreement retaliation would be 'not practicable or effective'.  The addition of the phrase 'or effective' is instructive, as it could be viewed as suggesting that this phrase is about whether same-sector/same-agreement would be effective in inducing compliance, and not whether it would be effective in re-establishing a balance of benefits.  The latter aspect appears to be addressed by the preceding word 'practicable'.  Also, Article 22.3(c) imposes as a condition for cross-agreement retaliation that the 'circumstances are serious enough'.  Again, it might be argued that this phrase is more easily reconcilable with the purpose of inducing compliance than with the purpose of re-establishing a balance of benefits.


� See Determination by the CONTRACTING PARTIES of 8 November 1952, Netherlands Measures of Suspension of Obligations to the United States, BISD 1S/32-33.


� The six disputes are: (1) EC – Bananas III (authorization granted to the United States, and later Ecuador, against the European Communities), (2) EC – Measures Concerning Meat and Meat Products (Hormones) (authorization granted to the United States and Canada against the European Communities), (3) Brazil – Export Financing Programme for Aircraft (authorization granted to Canada against Brazil), (4) US – Tax Treatment for 'Foreign Sales Corporations' (authorization granted to the European Communities against the United States), (5) Canada – Export Credits and Loan Guarantees for Regional Aircraft (authorization granted to Brazil against Canada) and (6) US – Continued Dumping and Subsidy Offset Act of 2000 (Byrd Amendment) (authorization granted to Canada, the European Communities, Japan and Mexico against the United States). 


� The two disputes are: US – Subsidies on Upland Cotton (request by Brazil against the United States) and US - Gambling (request by Antigua and Barbuda against the United States).


� The four disputes are: (1) EC – Bananas III (retaliation by the United States against the European Communities), (2) EC – Measures Concerning Meat and Meat Products (Hormones) (retaliation by the United States and Canada against the European Communities), (3) US – Tax Treatment for 'Foreign Sales Corporations' (retaliation by the European Communities against the United States) and (4) US – Continued Dumping and Subsidy Offset Act of 2000 (Byrd Amendment) (retaliation by Canada, the European Communities, Japan and Mexico against the United States).


� The two disputes are: EC – Measures Concerning Meat and Meat Products (Hormones) and US – Continued Dumping and Subsidy Offset Act of 2000 (Byrd Amendment).


� Articles 6.1, 16.4 and 17.14 of the DSU.


� To avoid misunderstanding, it should be made clear that ordinarily complaining Members select particular tariff lines in respect of which the decide to apply a 100 per cent 'killer' duty.  As a result, private parties are not being targeted as such, that is, as companies or individuals, but rather indirectly, by virtue of the fact that they are exporters or producers of targeted products.  The situation could be different where a retaliatory measure targets service suppliers rather than services, or in the case of suspension of intellectual property rights, which are private rights.


� For retaliating Members with small economies retaliation is unlikely to result in positive terms-of-trade effects.


� Note that the retaliatory measures in the EC -  Measures Concerning Meat and Meat Products (Hormones) dispute have been in place since the second half of 1999.


� In this regard, note that the DSB in US - Tax Treatment for 'Foreign Sales Corporations' authorized retaliation of up to USD 4.043 billion p.a.  The European Communities implemented a retaliatory measure that affected much less trade in value terms.  There is an argument to be made that retaliating up to the full authorized amount would not have been a sustainable strategy for the European Communities, and to that extent, might not have been considered credible. 


� See, e.g., Solomon Major and Anthony J. McGann, 'Caught in the Crossfire: "Innocent Bystanders" As Optimal Targets of Economic Sanctions', Journal of Conflict Resolution, 49:3 (2005), 348 and 350-351. 


� See Aaron Lukas, 'Brussels Sins, Cheese Lovers Do Penance', Journal of Commerce, 2 August 1999.


� To illustrate, the well-known French activist and farmer José Bové is reported to have compared the targeting of innocent private parties of the responding Member to the taking of hostages and the bombing of civilians.  See 'Pascal Lamy promet à José Bové de plaider pour un meilleur fonctionnement de l'OMC', Le Monde, 15 August 2001.  In a similar vein, the Director of Trade Policy of the Confederation of Swedish Enterprise wrote that politicians 'still treat trade as a kind of surrogate war, where perceived state interests (ie short-term political advantage) rule supreme' and in which '[c]onsumers and companies are treated as mere pawns who should be happy to sacrifice themselves for the narrow electoral interests that fuel [protectionism in countries] around the world'.  See Hans Ekdahl, 'Suffering citizenry continues enriching the trade war lords', Financial Times, 21 June 2002.


� Thus, in response to plans by the US Government to impose 100 per cent duties on EC motorcycles in retaliation for EC non-compliance in the EC – Measures Concerning Meat and Meat Products (Hormones) dispute, Edward W. Moreland, representative of the American Motorcyclist Association, wondered: 'Where's the beef in motorcycles?'  See 'U.S. Agriculture Reps Urge Rotating Products on Beef Hormone Retaliation List', International Trade Reporter, 16:16 (1999), 662.  Similarly, in the EC – Bananas III dispute, the United States initially targeted Italian manufacturers of a sheep-milk cheese called 'pecorino'.  They similarly found it hard to comprehend the reason for being drawn into an intergovernmental trade dispute, reportedly asking: 'What do we have to do with bananas?'  See 'Italian Cheese Gets Caught in Grinder Of Banana Dispute', Wall Street Journal, 1 March 1999. 


� Apparently, certain French cafe owners in regions affected by US retaliatory measures in the EC – Measures Concerning Meat and Meat Products (Hormones) dispute decided to 'counter-retaliate' by pricing bottles of Coca-Cola® at the equivalent of £50.  Others replaced Coca-Cola® by Pepsi-Cola® because the latter was made in France under licence by a French company.  See 'French take their revenge with £50 Coca-Cola', Daily Telegraph, 9 August 1999.  Also, the town council of St. Pierre-de-Trivisy, a town in France, decided to levy a 100 per cent tax on bottles of Coca-Cola® sold at the town campground and recreation centre for as long as the United States maintained its retaliatory tariff on Roquefort cheese.  See 'A Roquefort David Strikes a Coke Goliath', International Herald Tribune, 23 August 1999.


� To illustrate, in the EC – Bananas III dispute, the United States decided to target, among many other private parties, a French exporter of bed-sheets and other linens.  The press reported this exporters as saying that '[i]f I complain to the French government, nobody is going to care about it because we are too small'.  See 'What Bananas? Tariff Fight Baffles Europe', Washington Post, 18 March 1999.   


� For example, according to news agency reports, a (subsequently reversed) US decision to target Scottish cashmere sweaters might have caused the loss of 4,000 jobs in rural Scotland.  See 'US groups want cashmere on EU retaliation list', Reuters, 10 July 2000.


� Articles 22.3, 4 and 5 of the DSU impose constraints, in terms of the circumstances under which cross-retaliation is permissible, equivalence of level of suspension and level of nullification or impairment, and obligations not to be suspended (although it is not clear what they are).  Importantly, however, Article 22.7 of the DSU makes clear that the selection of the tariff concessions or other obligations to be suspended is the prerogative of the complaining Member and is not subject to question by the DSB or an Article 22.6 arbitrator, subject to Article 22.5 of the DSU which, as mentioned, refers to obligations that may not be suspended, though none are identified.


� The only requirement is to prepare a written request for authorization to retaliate.


� In fact, in the context of the ongoing DSU reform negotiations proposals have been tabled that would remove existing substantive constraints, e.g., in relation to the conditions that must be met before recourse can be had to cross-retaliation.  See, e.g., WTO Documents TN/DS/W/19 and TN/DS/W/47.


� A number of relevant proposals are being discussed by Members in the framework of the DSU negotiations.  They include collective retaliation, auctioning of retaliation rights, enhancing the role of trade compensation and mandatory financial compensation. 


� Article X:8 of the WTO Agreement.


� E.g., Article 2.9 of the Agreement on Technical Barriers to Trade and Annex B.5 of the Agreement on Sanitary and Phytosanitary Measures.  


� The Annex to this contribution contains a suggestion as to how Article 22 of the DSU could be amended so as to require the conduct of a domestic notice-and-comment decision-making procedure. 


� Such a basic request would not provide information on the specific goods or services in relation to which concessions would be suspended.  See, e.g., WTO document WT/DS291/39 concerning the dispute European Communities – Measures Affecting the Approval and Marketing of Biotech Products.


� Such arbitration could be carried out by the arbitrator referred to in Article 22.6 of the DSU.  Since an assessment of whether a straightforward three-step notice-and-comment procedure has been conducted does not seem to involve particularly complex analysis, it should be possible for such arbitration to be completed within a short period of time.


� Similar categories of interested private parties could be identified in cases where the underlying WTO-inconsistent measure and/or the retaliatory measure affect trade in services or the protection of intellectual property rights. 


� This would help to avoid regulatory capture and possible biases resulting from imbalanced information-gathering.  


� In US administrative law, notice-and-comment rule-making is also referred to as 'informal' rule-making.


� It may be the case that certain interested parties, by virtue of being 'interested', might be tempted to overstate the impact of a proposed retaliatory measure.  However, in anticipation of this, a government could ask that any assertions of adverse impact should be duly substantiated.  Moreover, this would not be a problem that is specific to the design of retaliatory measures.  Rather, this problem arises in relation to practically all measures that a government proposes to adopt.  Also, there is little doubt that through the conduct of a notice-and-comment procedure governments would get access to information that they could not otherwise have obtained or would have had to obtain at a high cost, even if it is true that governments might need appropriately to 'discount' the value of certain assertions by interested private parties.


� Again, as noted, this would not preclude the imposition of reasonable limits necessary to maintain efficiency of administration. 


� Indeed, one need only put oneself in the shoes of a potential target to realize that an opportunity to present one's case is invariably welcomed, and in fact expected, by a targeted private party.  


� Herein lies an important difference between foreign and domestic private parties whose economic interests would be harmed by a proposed retaliatory measure.  The former appear to have an even stronger case for seeking a right to participate in the domestic decision-making process.


� It is not apparent that the same incentive would be created by the prospect of achieving the second benefit of such a procedure – ensuring procedural fairness.  However, if a Member introduced a notice-and-comment procedure in order to achieve the first benefit, it would automatically realize the second benefit, since both are inherent in the procedure.    


� Articles 22.5 and 22.3 of the DSU confer on the DSB, or a WTO arbitrator, a limited right of review.  The former article provides that the DSB may not authorize the suspension of concessions or other obligations if a covered WTO agreement prohibits their suspension.  The latter article provides that Members may only cross-retaliate if certain conditions are present.


� By providing such rights of participation to interested private parties, governments would effectively enter into a compact with the private sector under which they would provide assurances to the latter that they will only impose retaliatory measures, which invariably interfere with private business decisions concerning marketing, sourcing or investment, until after having consulted with interested segments of the private sector.  In other words, governments would introduce into the contentious retaliation stage of WTO dispute settlement a significant element of confidence-building and private-public partnership.


� The suggested amendments are underlined and are taken from Malacrida, 'Towards Sounder and Fairer WTO Retaliation', 39-40. 
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