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Proportionality Assessments under Article 22.6: The State-of-Play from a Legal Perspective 
This is very much a work-in-progress and I will be revising the paper.  
This paper describes the legal framework controlling a WTO Member's right to “suspend concessions or other obligations” in response to non-compliance by another WTO Member.  The WTO Agreements contain disciplines controlling both the form and the magnitude of retaliatory measures. The paper provides an account of the methods used (till date) by arbitrators to assess whether proposed retaliatory measures comply with these disciplines.  In assessing the permissible magnitude of retaliation under the general "equivalence" standard in Article 22.4, arbitrators have consistently utilised what can be termed an "equality of harm" approach. In prohibited subsidies cases, where a different "appropriateness" standard applies, arbitrators have resorted to a more controversial "amount of subsidy" approach.  The paper analyses the justification provided for these approaches and the issues encountered in applying them in particular cases. In assessing whether retaliation can take the form of a suspension of obligations under a different sector or agreement from the one in which the underlying violation occurs, arbitrators have made fact-specific assessments of whether the principles and procedures set out in Article 22.3 have been followed. The paper examines the factors relied upon by arbitrators in the cases till date and the scope of review on this issue. The paper also describes the process through which the form and magnitude of authorised retaliation is set and policed.
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Introduction 

This paper seeks to provide an account of the manner in which Article 22.6 arbitrators have gone about their task of fitting “punishment” (retaliation) to “crime” (the continuing violation of WTO law).  The treaty text provides only the sparsest of instructions on how to carry out this task and as a consequence, arbitrators and WTO Members have been left to develop their own solutions in individual cases. 
The task of this paper is essentially descriptive. As a "state-of-play" paper it looks back at the arbitral awards issued till date and isolates the legal approaches used by arbitrators, examines the issues confronted while applying these approaches in individual cases and the justifications offered for particular approaches and choices. The paper does touch (lightly) on the thorny matter of evaluation of arbitral awards and the related issue of what the proper "purpose" or "objective" of WTO remedies is or should be, but, on the whole, its task is to construct an accurate description.  The task of providing prescriptions is safely left for other panels in this conference.   
This paper is structured as follows: part 1 provides an overview of the basic features of the WTO enforcement mechanism, part 2 describes the procedural aspects, parts 3-6 are the core of the paper and describe how arbitral panels have controlled the form and magnitude of retaliation in the ten cases decided to date, part 7 briefly discusses the question of the how arbitral panels have viewed the purpose of retaliation.  Readers who are familiar with the WTO enforcement mechanism should skip parts 1 and 2.    

1. Basic features of the WTO enforcement mechanism  

(a) The sole remedy for continuing non-compliance is retaliation

Bilateral and multilateral treaties provide for a wide variety of responses to non-compliance by state parties.  These can include fines, judgements for monetary damages enforceable through the domestic courts of state parties or specially tailored packages of financial aid and technical assistance conditional on compliance. The WTO Agreements do not envisage these types of responses to non-compliance.  The only response to non-compliance envisaged in the WTO Agreements is the "suspension of concessions or other obligations" owed to the violating state under the WTO Agreements by complaining states (or "retaliation" in short).  In other words, the only response to violation of the treaty is a further offsetting violation of the treaty, a particular type of "countermeasure". 
Attempts to redress non-compliance by taking other types of measures, including measures that are wholly consistent with the WTO Agreements, could contravene Article 23 of the DSU.  One panel has ruled that the grant of WTO-consistent counter-subsidies by the EC constituted an impermissible response to alleged violations of the SCM Agreement by Korea.  In that case the EC resorted to these WTO-consistent counter-subsidies without first resorting to the DSU. 
 It would appear that the same result would have been reached if the EC resorted to these measures after obtaining positive recommendations and rulings through the DSU process.  It appears, therefore, that perfectly legal measures (sometimes referred to as measures of retorsion) which seek to redress violations of the WTO Agreements would contravene Article 23 of the DSU.  Equally measures which involve the suspension of obligations under non-WTO treaties (such as an expropriation in violation of a BIT), if taken to redress an alleged WTO violation, could also contravene Article 23 of the DSU.
(b) Collective retaliation is not envisaged

Article 22.2 of the DSU limits the use of retaliation to "any party having invoked the dispute settlement procedures". Retaliation by WTO Members which did not bring a complaint is therefore explicitly ruled out.  Thus, there is no notion of centralised or collective enforcement in the WTO system. Instead, retaliation is left to individual WTO Members who have enough of an interest in enforcement to incur the costs of bringing a WTO complaint and taking it through the dispute settlement process. This can be usefully contrasted with the systems under treaties where non-compliance can provoke a response by all parties to the treaty regardless of whether or not they have prevailed in dispute settlement proceedings.  For instance, collective measures could, at least in theory, be imposed under Article 94.2 of the UN Charter in response to non-compliance with judgements of the International Court of Justice. 
(c) Retaliation is subject to multilateral disciplines on form and magnitude 

The WTO Agreements impose significant disciplines on the form and magnitude of retaliatory measures. 

As far as the magnitude of retaliatory measures is concerned, the WTO Agreements provide for different standards depending on the nature of the underlying violation:

(a) Article 22.4 of the DSU provides that the "level of suspension of concessions or other obligations" must be “equivalent” to the nullification and impairment.  This equivalence standard is the general rule.  

(b) Special rules apply in cases involving actionable and prohibited subsidies.
(i) Article 7.9 of the SCM Agreement specifies that in cases involving actionable subsidies countermeasures must be "commensurate" with the degree and nature of the adverse effects determined to exist. 

(ii) Article 4.10 of the SCM Agreement specifies that in cases involving prohibited subsidies the countermeasures must be "appropriate” and a further footnote clarifies that countermeasures should not be "disproportionate in light of the fact that the subsidies dealt with under these provisions are prohibited.”
As far as form of retaliation is concerned, Article 22.3 of the DSU provides that the obligations or concessions suspended should usually be in the same "sector" and "agreement" as the "sector" and "agreement" in which the underlying violation occurred.  The terms "sector" and "agreement" have a specific meaning in this context.  Article 22.3 imposes certain conditions that must be met before retaliation in a different "sector" or under a different "agreement" can be authorised.  These disciplines impose a preference for the underlying violation and retaliation to be symmetrical; i.e., broadly speaking, a TRIPs violation should be met with a retaliatory measure which also violates TRIPs, a GATS violation should be met with a retaliatory measure which also violates GATS etc.  However, non-symmetrical or “cross-retaliation” is permitted under certain conditions. 
These disciplines on the form and magnitude of retaliation are enforced through a system of binding arbitration.  Their content is more fully discussed in parts 3-6 of this paper. 
(d) Retaliation is temporary

The authorization to retaliate is conditional on continuing non-compliance by the violating state.
  So retaliation is a temporary measure and operates as a substitute for compliance.  If compliance is forthcoming the retaliatory measure must be revoked. Accordingly, retaliation involves the suspension of WTO obligations but not a permanent alteration or termination of those obligations.   

(e) There is no remedy for non-compliance prior to the expiry of the RPT  

Article 19.1 of the DSU prescribes that the end result of a successful complaint under the DSU is a recommendation to the violating state to “bring the measures into conformity” with the WTO Agreements.  Under Article 21.3 of the DSU, the violating state is usually given a grace period within which to accomplish this task.  This grace period is referred to as the “reasonable period of time for implementation” or “RPT” in short.  

Articles 19.1 and 21.3 of the DSU read together are understood to limit the scope of what can be required of a violating state.  A violating state is required to cease its illegal conduct by the end of the RPT but cannot be required to make reparation for injury caused on account of illegal conduct which pre-dates the expiry of the RPT. It is in this sense that WTO remedies are understood to be "prospective".
    
The position under general public international law is different.  All violations of a treaty, regardless of when they occur, entail obligations to make reparation for consequent injury. Unlike WTO law, in general public international law there is no grace period within which a violation has no legal consequence. For this reason, retaliation in the WTO system should be viewed as a response to non-compliance occurring during the period following the expiry of the RPT.   Acts or omissions outside this period (i.e., those acts or omission occurring prior to the expiry of the RPT) would not, ordinarily, generate retaliatory measures. 
2. The Process 

(a) The initial request for authorisation to retaliate 

The DSU is understood require a complainant to request authorization to retaliate no later than 30 days after the expiry of the RPT.
  This deadline is usually waived by the parties to a dispute under bilateral "sequencing agreements".  These agreements oblige the complainant to initiate Article 21.5 proceedings in order to obtain a multilateral determination of whether the losing state has brought itself into compliance during the RPT.  Only if the Article 21.5 process concludes with a determination that the losing state has failed to bring itself into compliance with its WTO obligations is the complainant allowed to proceed to request authorisation to retaliate from the DSB.
The request for authorisation to retaliate must meet fairly minimal requirements of form. It must identify (i) a specific level of suspension of concessions and other obligations, and, (ii) the agreement and sector under which concessions or other obligations are to be suspended.
  This basic information is required in order to assess whether the legal requirements regarding the permissible magnitude and form of retaliation have been complied with.  More elaborate information on the proposed retaliatory measures, for instance, details of particular obligations that are to be suspended,
 products that are to be subjected to additional tariffs or the extent of tariff increases, need not be specified in the request.
   In cases where authorisation to cross-retaliate is sought from the DSB the reasons for this cross-retaliation request must be set out.
 
The violating state has the right to object to the request on the ground that that the authorisation sought by the complaining state involves retaliatory measures of an excessive magnitude and/or an improper form.  The DSB then refers the matter to arbitration under Article 22.6 of the DSU.
  During the course of the arbitration the right to retaliate remains suspended.

(b) The Article 22.6 arbitration process

(i) Mandate of the Arbitrator 

Article 22.7 sets out the mandate of the arbitral panel.  It provides that the arbitral panel must determine whether the level of suspension of concessions and other obligations "is equivalent to the level of nullification and impairment"
 and whether the "principles and procedures" (regulating cross-retaliation) set out in Article 22.3 "have been followed".
 

Article 22.7 also imposes a significant limitation; it provides that the arbitral panel cannot "examine the nature of the concessions or other obligations to be suspended". As the arbitral panel in US-Gambling noted, this limitation means that an arbitral panel cannot "question the complaining party's choice of specific obligations to be suspended (other than in the context of considering a claim that the principles and procedures of Article 22.3 have not been followed)" instead it must "assess the level of the proposed suspension, rather than its form".
 In that case, the arbitral panel refused to require Antigua to specify precisely how it would implement its authorisation to suspend obligations under the TRIPs on the basis that such a ruling would exceed its mandate.
  The limitation has also been understood to prevent any scrutiny of the products targeted by retaliatory measures or the extent of proposed tariff increases.
  It has the effect of leaving these particular aspects of retaliatory measures to the discretion of the retaliating state.  
The terms of reference of the arbitral panel are set by the initial request for authorisation to retaliate
 and the objections made to that request at the time of referral.
  Thus, arbitral panels have indicated that, in principle, they would not consider later supplemental requests made by the retaliating state to enlarge the amount sought
 or requests to suspend obligations in sectors/agreements that are not specifically set out in the initial request for authorisation to retaliate.
  Likewise, objections by the violating state that were not raised during the DSB meeting at which the referral was made will not be considered.
  Measures that are not mentioned in the initial request for authorisation to retaliate are also outside the terms of reference.
    
The arbitral panel must determine whether the initial request for authorisation to retaliate meets the disciplines on form and magnitude.  If the request fails to comply with the disciplines on magnitude, the arbitral panel will proceed to make its own estimate of the proper level of suspension of concessions and other obligations.
 If the request fails to comply with the disciplines on form, the arbitral panel will specify the extent, if any, to which concessions and other obligations can be suspended in other sectors or under other agreements.
      
(ii) Burden of proof

The burden of proof in Article 22.6 proceedings is allocated in the same way as in ordinary dispute settlement proceedings.  The violating state, as the party referring the matter to arbitration, bears the burden of demonstrating that the complaining state's request for authorisation to retaliate does not conform to the requirements of the DSU.
  However, each party bears the burden of proving the specific factual allegations that it makes.

(iii) Precedential effect of prior awards

Prior arbitral awards (like ordinary panel reports) do not bind future panels.  Nevertheless, arbitral panels frequently quote and rely on prior awards.  Given the scant guidance provided in the treaty text, prior awards assume particular importance in these cases.
 It should be noted that arbitral panels have been reluctant to rely on awards rendered under different legal standards.  Panels applying the Article 22.4 equivalence standard have distinguished and refused to rely on awards rendered under the appropriateness standard applicable in export subsidy cases and vice-versa.
       
(c) The post-award request for authorisation to retaliate

After the issuance of the arbitral award the DSB must approve any request for authorisation to retaliate that "is consistent with the decision of the arbitrator".
  In most cases this occurs without any incident.  Nonetheless, there may be cases where there is disagreement as to whether or not the post-award request is consistent with the arbitral award.  To give one (and the only known) example, following the issuance of arbitral award in the US-Byrd case, the United States objected to the post-award requests filed by some of the co-complainants on the ground that the requests "may not" be consistent with the arbitral award.  The United States blocked the adoption of the agenda of the DSB meeting until its concerns were addressed through a diplomatic compromise brokered by the Chairperson.
   
(d) Ensuring that retaliatory measures remain within the bounds of DSB authorisation  

If a complaining state takes retaliatory measures that exceed the bounds of what has been authorised by the DSB, the violating state can invoke normal dispute settlement procedures to challenge the WTO-consistency of those measures.
   Although concerns have been expressed regarding the WTO-consistency of retaliatory measures,
 till date, no challenge to retaliatory measures has been brought on the basis that they are ultra-vires the relevant DSB authorisation.  
(e) Termination of retaliatory measures  

Article 22.8 of the DSU provides that retaliatory measures can only be "applied until such time as the measure found to be inconsistent with a covered agreement has been removed".  This provision imposes an obligation to terminate retaliatory measures when the violating state brings itself into compliance.  Often there will be a disagreement about whether the violating state has actually brought itself into compliance.  In this situation the only remedy for the violating state is to bring an ordinary dispute (or a dispute under Article 21.5 of the DSU) alleging a breach of Article 22.8 on account of continued retaliation by the complaining state.  The EC recently took precisely this course of action in the Hormones disputes but failed to establish its claim under Article 22.8.  It did prevail on a separate claim under Article 23 of the DSU but the facts giving rise to that claim will not be present in every case of contested compliance.

3. Magnitude I: The general equivalence standard 

(a) The equality-of-harm approach 

In all cases decided under the general Article 22.4 equivalence standard, arbitrators have adopted what can be termed the “equality-of-harm" approach.  

The equality-of-harm approach was developed in the first Article 22.6 case, the EC-Bananas III (U.S.) (Article 22.6) case.  In that case the Arbitral Panel had to determine whether the retaliatory measure proposed by the United States (the imposition of increased duties on products imported from the EC) was equivalent to the continuing violation of WTO law by the EC (a discriminatory banana import regime in which Latin American exporters of bananas and U.S. providers of distribution services were placed at a competitive disadvantage).  In broad terms, the solution that they adopted was to compare these two measures in terms of their detrimental effects.  Therefore, a retaliatory response is equivalent within the meaning of Article 22.4 when:
{Detrimental effect on State V of retaliatory response by State R} = {Detrimental effect on State R of underlying violation by State V}
The equality-of-harm approach is sometimes restated in the form of a rule against "punitive retaliation", with punitive retaliation being defined as "any suspension of obligations in excess of the level of nullification or impairment ".

The textual basis for choosing such an approach is the reference in Article 22.4 to "nullification and impairment."  In effect, the EC-Bananas III (U.S.) (Article 22.6) panel interpreted equivalence to require that the nullification and impairment caused by the underlying violation be equal to the nullification and impairment caused by the retaliatory response.  Thus, perhaps a better term for the approach would be the "equality-of-nullification-and-impairment approach" but I have avoided this term as it is somewhat unwieldy.

The EC-Bananas III (U.S.) (Article 22.6) panel did not attempt to expressly justify its choice of approach, justification may not have been necessary because the approach appears to have been impliedly supported by both parties.
  The approach is also broadly consistent with the methods followed by the GATT Contracting Parties when assessing the withdrawal of substantially equivalent concessions under Article XXVIII of the GATT.  The equality-of-harm approach has been followed by arbitral panels in all of the seven cases decided under the Article 22.4 equivalence standard.  In five of these seven cases both parties to the dispute endorsed the use of this approach.  
In order to apply this approach, arbitral panels determine the level of nullification and impairment arising from the underlying violation.  This figure then provides the upper bound for the level of nullification and impairment that can arise from the retaliatory response and hence the limit of any authorisation to retaliate granted by the DSB.  
(i) Calculation of nullification and impairment arising from the underlying violation 

During GATT times, panels did not have to quantify the level of nullification and impairment (although they were called upon to make binary decisions about whether or not nullification and impairment was present) with any frequency. Article XXIII:2 of the GATT 1947 used a much looser “appropriate in the circumstances” standard and, in practice, this authority was only rarely invoked.
 Arbitral panels acting under Article 22.6 were therefore on relatively unexplored territory when developing methods for measuring nullification and impairment. 
To calculate the nullification and impairment arising from the underlying violation, arbitrators have compared the current WTO-inconsistent situation with a “counterfactual” WTO-consistent situation in which the violation is removed.  The difference between these two situations (along some dimension) is used to gauge the effect of the underlying violation.  

To make this calculation, arbitrators have to (1) specify the counterfactual or baseline from which to assess the effects of the measure; (2) settle on a metric for measuring these effects; (3) specify the entities whose position is relevant to the analysis; (4) determine which detrimental effects will be considered; (5) resolve any empirical issues that may arise; and, (6) account for changes over time.  The remainder of this section will use this framework to analyse how arbitrators have made this calculation in the cases decided till date.     

i. Choice of counterfactual

In order to assess the detrimental effects resulting from an illegal measure, an arbitrator must have a sense of the situation that would prevail if the illegality were removed.  This, in turn, means that the arbitrator must utilize some sort of counterfactual regime as a comparator.  

 The EC-Hormones (Article 22.6) arbitrations provide an illustration of the use of counterfactuals.  In the EC-Hormones (Article 22.6) cases, the underlying violation of WTO law was the EC's scientifically unsupported ban on imports of hormone-treated beef.  The Arbitrators decided to measure the detrimental effect caused by this violation by calculating "the trade foregone due to the ban's continued existence.”
  In order to make this calculation, the Arbitrators compared, on an annual basis, (1) the value of beef exports under the current WTO-inconsistent EC regime, with (2) the value of beef exports which would have occurred in a WTO-consistent EC import regime.
  However, at least in theory, the EC could have brought itself into compliance with WTO law in at least two ways: (1) the EC could have withdrawn the import ban altogether, or (2) it could have kept the import ban in place and taken steps to support the import ban with an adequate risk assessment.  The choice of either of these two scenarios as the relevant counterfactual critically affects the calculations of arbitrators.  In the EC-Hormones (Article 22.6) cases, the Arbitrators opted for the first scenario and this was not contested by the EC.
  
Every case involves an implicit or explicit counterfactual. In the EC-Bananas III (Article 22.6) cases, the Arbitrators explicitly selected one counterfactual from among several possible options without providing any reason for their choice.
  Just as in the EC-Hormones (Article 22.6) cases, this choice made a critical difference to the calculation of the amount of blocked trade. As Holger Spamann has explained, it is arguable that if another counterfactual were used (i.e., a regime where banana import licenses are auctioned off to the highest bidder) the level of impairment experienced by the United States would be calculated as zero (a sharp contrast from the $191.4 million per year figure that the arbitrators derived).
  In the US-1916 Act case, the implicit counterfactual was a situation in which the United States refrained from imposing fines on exporters through the 1916 Act process and in the US-Byrd Amendment case the implicit counterfactual was a situation in which the United States refrained from making payments to affected domestic industries.  Finally, in US-Gambling the arbitrator explicitly selected a counterfactual in which only the horseracing sector of the US remote gambling market was opened up to foreign suppliers.
  Here again, the choice of counterfactual was critical. On the counterfactual used by the arbitrators the level of nullification and impairment was found to be US$21 million per year while on the counterfactual proposed by Antigua (at least in Antigua’s view) the level would have been more than $3 billion a year. 
On what principle is a counterfactual selected?  In cases prior to the US-Gambling, arbitrators did even attempt to justify their choice of counterfactual.
  But in US-Gambling the question of counterfactual choice could not be swept under the carpet. Given the positions adopted by the parties, some justification had to be provided for the counterfactual chosen. 

In that case the arbitrators had to choose between three proposed counterfactuals:

(c) A counterfactual in which the entirety of the US remote gambling market was opened up to foreign suppliers. This was proposed by Antigua and formed the basis of its retaliation request.

(d) A counterfactual in which the United States implemented a ban on the provision of remote gambling services in all sectors. This was mentioned by the United States but not actually proposed by it as the basis for the calculation.
(e) A counterfactual in which the United States permitted the provision of remote gambling services in the horseracing sector but not in other sectors.  This was proposed by the United States. 
This majority opted counterfactual (c) but a dissenting arbitrator opted for counterfactual (a).  
Majority and dissent agreed that the relevant principle to be applied is whether the counterfactual used is “plausible or reasonable compliance scenario”
 but disagreed on the application of this principle to the facts. The majority ruled that counterfactual (a) was unreasonable because it did not “take into account US policy objectives”
 and opted for counterfactual (c).  The dissent found that counterfactual (c) was unreasonable because it was difficult to reconcile with the very same US policy objectives.
  
The test set out by the arbitrators for what is a “plausible or reasonable compliance scenario” is that it “accurately reflects the level of nullification and impairment”
 and does not “lead to an implausible high level of nullification and impairment of benefits that would lead to a suspension in excess of the nullification and impairment actually suffered”.
  This is perfectly circular.  Any assessment of the level of nullification and impairment presupposes a particular counterfactual.  
What is perplexing about the majority’s choice of counterfactual in Gambling is that they opted for a counterfactual (counterfactual (c)) that was, as Antigua noted,
 arguably WTO-inconsistent (in contrast, the other two counterfactuals on offer were admittedly WTO-consistent). It would appear that a threshold requirement for a counterfactual is that it is indisputably WTO-consistent.  Counterfactual choice questions should only arise when there is more than one WTO-consistent means of coming into compliance. It is by no means clear that the US position that remote gambling must be banned in order to protect public morals can be reconciled with, at the same time, permitting remote gambling on horseraces.  This incoherence could be used to argue that the ban on non-horseracing related remote gambling is not necessary within the meaning of Article XIV of the GATS
 or that the requirements of the chapeau to Article XIV are not met.  The majority and dissent took the position that an enquiry into the WTO-consistency of the counterfactual was outside their mandate and assumed that counterfactual (c) would be WTO-consistent.
   It is submitted that this approach is in error.  An arbitral panel can and should satisfy itself that the counterfactual applied is WTO-consistent rather than simply assume that it is (as the majority and dissent did in this case).
  

Once the threshold of WTO-consistency is passed it is difficult to articulate a principle that can be used to choose between various WTO-consistent counterfactuals. Indeed, a GATT panel once concluded that the existence of multiple WTO-consistent options vitiates any attempt to measure trade effects.
  
For now the only principle that is available is that the counterfactual must constitute a reasonable or plausible compliance scenario.   We also know that what is the “most likely” form of compliance that would have been chosen by the implementing state is irrelevant.  Beyond that not much guidance is provided on this crucial issue. 
In theory one could articulate a rule under which the counterfactual which generates the least amount of nullification and impairment must be preferred.  This is the position adopted in the contract law of certain common law countries.  The rule is that where a contract contains a promise that can be performed in alternative ways, damages for breach are assessed on the assumption that the party in breach would have performed in the manner least advantageous to the party seeking compensation. The underlying principle behind this approach would be that the retaliating should not get more than it bargained for. A different rule would be that the counterfactual which generates the highest amount of nullification and impairment must be preferred. The underlying principle would be that this magnitude of retaliation is more likely to induce compliance and that, as long the counterfactual used is WTO-consistent, the choice of the retaliating state should not be disturbed.  The arbitrators in US-Gambling simply refused to articulate a rule either way.  In essence, they have chosen to leave the issue to the discretion of the arbitrators with all of the attendant uncertainty this creates.  
ii. Choice of metric to measure to nullification and impairment

Arbitrators need to use a metric to measure the detrimental effects of the underlying violation.  In theory, detrimental effects can be assessed using a variety of metrics such as loss of profits, decreases in market share, number of jobs lost, increases in the burden of customs duties, etc.
  In the leading EC-Bananas III (U.S.) (Article 22.6) case, the Arbitrators opted for a “value-of-trade-blocked” metric
 which derives the gross value of trade flows that are prevented on account of the measures in question.
  Under this metric, an action that blocks a high value of trade causes more nullification and impairment than an action that blocks a low value of trade.  Actions that block identical values of trade are equivalent. 

The value-of-trade-blocked metric has been extraordinarily popular with arbitrators and WTO Members.  In the ten Article 22.6 arbitrations conducted to date, at least one party to the arbitration has argued for the use of this metric in one form or another.  Arbitrators have applied this metric in all but one of the cases where the equality-of-harm approach was adopted.
 In the U.S.-Byrd Amendment (Article 22.6) case, the United States went so far as to argue that detrimental effects must always be measured by the "trade effect” approach (i.e., the value-of-trade-blocked metric).  The Arbitrators rejected the United States’ argument, although they adopted the value-of-trade-blocked metric for the purposes of that case.  The Arbitrators ruled that while the value-of-trade-blocked metric is a valid means of assessing detrimental effects, it is not the only means of assessing detrimental effects.
  This ruling confirms that arbitrators are entitled to resort to alternative metrics. 

Such an alternative metric was used in the US-1916 Act (Article 22.6) case, in which the Arbitrators were asked to evaluate a proposal to apply legislation that mirrored the violation of WTO law.  The Arbitrators appear to have measured the violation in terms of an "amount-of-monetary-costs-imposed" metric rather than the value-of-trade-blocked metric.
   In the U.S.-Section 110(5) of the U.S. Copyright Act arbitration, the Arbitrators measured the nullification and impairment caused by a U.S. measure "in terms of the royalty income foregone by EC right holders."
  They calculated this royalty income net of collection costs. This implies that the arbitrators were effectively using lost profits as the relevant metric.
   In the US-Softwood Lumber cases, Canada’s retaliation requests use excess anti-dumping duties collected as the relevant metric.
  
An arbitral panel's choice of metric has significant effects on the structure of its equivalence analysis.  Indeed, more than anything else, it is the choice of metric that tells us "what" is being equalized under Article 22.4 of the DSU.  
iii. Nullification and impairment experienced by third countries
Arbitral panels also have to specify the entities whose position is relevant to their analysis of nullification and impairment.  Do arbitrators have to limit themselves to the effects experienced by nationals of the retaliating state or can they consider the position of third country entities?
The Arbitral Panel in the U.S.-Byrd Amendment (Article 22.6) case had to consider this question.  In Byrd, the United States objected to what it viewed as an attempt by the complainants (with the exception of Chile) to include effects on third countries in the assessment of nullification and impairment.  The United States argued that what was relevant to the task of the Arbitrator was the nullification and impairment experienced by the particular member seeking retaliation rather than third countries. 
  The Arbitral Panel accepted the United States’ argument ruling that "a Requesting Party may only request suspension of concessions or other obligations with respect to the trade effect caused by disbursements under the CDSOA relating to its own exports."
  As we shall see, this bilateral focus distinguishes the equality-of-harm approach from the amount-of-subsidy approach adopted in prohibited subsidies cases. 
The principle that arbitrators must derive a value for the nullification and impairment suffered by the retaliating state, not third parties, will sometimes require allocation of the detrimental effects of a violation between multiple WTO Members.
  In practice, this is not always straightforward.  In Byrd the reduced imports attributable to transfer payments under the Byrd Amendment were allocated among WTO Members “on the basis of the share of CDSOA disbursements attributable to duties collected on their particular exports”.
 However, given that the effect of a transfer to a domestic firm is felt by all competing exporters, not just exporters located in countries subject to anti-dumping duties, it is at least arguable that this method of allocation is inaccurate and delivers excessive retaliation rights to the complainants.  In US-Gambling, the arbitrator had to make a factual determination of which revenues from remote gambling activities could be deemed to be exports of Antigua rather than exports of other WTO Members.
 
iv. Causation, remoteness and quantifiability 

In determining nullification and impairment, arbitrators also have to make assessments of whether there is a sufficient causal link between a claimed loss and the underlying violation.  Only losses caused by the violation will be considered in the calculation of nullification and impairment.  Losses attributable to other factors can be ignored. The following cases are instructive:
(f) In EC-Hormones (U.S.) (Article 22.6), the United States argued that if the EC had lifted its import ban, U.S. exporters would have embarked on marketing and promotional efforts and that these promotional efforts would have led to increased exports of edible beef offal worth $20.1 million.  The Arbitral Panel refused to include these "marketing effort driven" additional exports in its calculations reasoning that taking these exports into account would be too "speculative”.
  

(g) In Canada – Aircraft (Article 22.6), Brazil argued that if Canada had withdrawn the export subsidies at issue a customer (Air Wisconsin) would have switched its sourcing and purchased aircraft from a Brazilian manufacturer.  The arbitral panel concluded that, on the evidence presented, there was no demonstrated causal link between this loss and the grant of export subsidies by the Canadian government.
  
(h) In US-Gambling, the United States argued that Antigua’s estimates of nullification and impairment improperly attributed all of the revenue lost by Antiguan suppliers to the effects of the US measures without factoring in the impact of increased competition from suppliers located in other countries.
 Based on the evidence before it, the arbitral panel agreed with this objection.
 Estimates of remote gambling revenues lost by Antiguan suppliers were adjusted to account for losses that could not be attributed to the US measures but instead to increased competition from non-Antiguan suppliers.
 
These causal link assessments are ultimately questions of fact and the result reached depends on the evidence presented to the panel regarding the impact of the underlying violation. 
Distinct from this type of assessment, is the assessment of whether a claimed loss (which admittedly arises from the underlying violation) is too remote a consequence of the underlying violation to be included in the calculation of nullification and impairment.  Arguably, EC-Bananas III (U.S.) (Article 22.6), provides an illustration of this type of assessment.  In that case, the United States contended that the EC's discriminatory measures had the effect of reducing its exports of agricultural inputs to certain Latin American countries and that these blocked exports should also be included in the Arbitrator’s calculations of nullification and impairment.
  Although other readings of the award are plausible, the result can be explained on the principle that because the EC's measures did not worsen the conditions of competition between U.S. agricultural input manufacturers and agricultural input manufacturers from other origins, and therefore could not be a proximate cause of the claimed losses.
  The refusal to consider "marketing effort driven" additional exports EC-Hormones (U.S.) (Article 22.6) could also be placed in this category as the arbitrators in that case made an alternative finding that those additional exports were too “remote”.
   The law on this point is still in its infancy.  It is simply too early to extract general principles.   
A final type of assessment is whether a claimed loss is capable of quantification. In the U.S.-1916 Act (Article 22.6) case, the Arbitrators were faced with the question of how to deal with two alleged effects of the underlying violation: (1) "litigation costs" borne by European defendants while contesting proceedings under the 1916 Act, and (2) deterrent or "chilling effects" on the commercial behaviour of European companies.  The Arbitral Panel refused to include both of these effects in its calculations.
  The Arbitrators’ ruling seems correct for the so-called "chilling effect" on trade because it is impossible to quantify this effect using the "amount of monetary costs imposed" metric it used in that case but the ruling on litigation costs is difficult to understand.  Litigation costs are capable of quantification in monetary terms.
 Similarly, in US-Gambling, the arbitrator refused to include multiplier effects of the underlying violation on “internal transactions within the Antiguan economy”
 apparently on the ground that this was not measurable using the value of trade blocked metric.
  The answer to the question of quantifiability ultimately depends on the metric adopted by the arbitral panel and whether the claimed losses can be gauged by the adopted metric. 
v. Empirical issues

Arbitrators have had to resolve a heterogeneous set of empirical questions when determining nullification and impairment.  We do not propose to describe how arbitrators have dealt with these types of questions in the cases decided so far as this is subject of a different panel.
  An early article stated that arbitrators’ preferred extremely simple methods for assessing trade effects "even if that means sacrificing some accuracy in determining the exact amount of damages.”
  This statement, although completely accurate at the time it was made, needs to be revised in light of the U.S.-Byrd Amendment (Article 22.6) case where the Arbitrators employed a complex econometric model to estimate the total decrease in exports that would result from cash transfers to the domestic industry and the US-Gambling case which involved detailed discussion of empirical issues and extensive efforts to arrive at the most accurate results possible in light of the data presented.  
vi. Changes over time

Arbitrators derive an annual
 figure for the level of nullification and impairment arising from the underlying violation as of the expiry of the RPT.
   It is possible that the character of the underlying violation or the magnitude of its consequences can change after that date. For example, in a year following the expiry of the RPT, the amount of domestic support granted can increase radically or the impact of an import prohibition may increase with increased demand for the relevant commodity in the importing state.  To accommodate subsequent changes of this type, retaliating states have on occasion requested a variable level of retaliation that takes into account subsequent changes. The arbitral panel in the Byrd Amendment case approved such a request and its award involves an equation that is updated on the basis of the most recent annual data.
  A similar approach was adopted in the US-1916 Act case.
(ii) Calculation of nullification and impairment arising from retaliatory measures
Arbitral panels arrive at a figure for the nullification and impairment caused on account of the underlying violation.  This figure prescribes the limit of nullification and impairment (usually in terms of value of trade) that can be caused through retaliatory measures taken by the retaliating state.  The authorisation to retaliate from the DSB will also be based on this figure.

If there a future disagreement about whether subsequent retaliatory measures applied are within the scope of the authorisation granted by the DSB this matter can be referred to a panel.  In those proceedings, the panel will have to make an assessment of whether the retaliatory measures are within the scope of the DSB authorisation. This is easily done if the measure takes the form of an import prohibition or prohibitive duties on goods that account for an annual value of trade equal to or lower than the value of trade set out in the DSB authorisation.  However, for retaliatory measures that take a different form, for instance, non-prohibitive tariffs on a value of trade larger than that set out in the DSB authorisation, the panel would have to assess annual nullification and impairment utilising the complex methods discussed above.   Thus far no such case has been brought but panels have often suggested to retaliating members that they opt for measures whose trade effects can be assessed fairly transparently. 
(b) Other approaches

In two cases decided under the Article 22.4 equivalence standard the 1916 Act and Byrd Amendment cases, the complainants asked the arbitral panels to depart from the equality-of-harm approach.  In both instances their attempts were rejected.  

In the U.S.-1916 Act (Article 22.6) case, the EC proposed an alternative "qualitative" approach under which equivalence was to be assessed in terms of the nature of the measures themselves rather than their effects. 
  Using this approach, the EC argued that it was entitled to apply measures which mirrored the illegal measures taken by the United States.  The United States' objection to this approach was that it provided no guarantee that the detrimental effects of the underlying violation of WTO law (the 1916 Act) and the proposed retaliation (the EC's mirror legislation) would be equal. 
   In essence, the United States argued that equivalence can only be assessed in terms of detrimental effects.  The Arbitrators accepted the United States’ argument.   In their view, the use of the term nullification and impairment in Article 22.4 of the DSU implies that an effects-based analysis is required.
  Accordingly, because the qualitative approach provided no guarantee that the detrimental effects of its mirror legislation would not be greater than the detrimental effects caused by the United States' 1916 Act, the Arbitrators refused to apply it.
  This ruling raises the question of how to respond to illegal measures that do not result in adverse trade effects. 
In the Byrd Amendment case, the complainants proposed to impose additional duties on United States exports that were equal to the amount of impermissible subsidies that the United States granted to petitioners of successful anti-dumping actions (effectively the complainants requested the arbitral panel to treat the United States’ measure like a prohibited subsidy and apply the amount-of-subsidy approach described below).
  Here again, the arbitral panel refused to depart from the traditional equality-of-harm approach on the basis that what is relevant is the detrimental effect of the impermissible disbursements provided to United States petitioners.
 

A different approach to equivalence could ask the question what magnitude of retaliatory measures would suffice to compensate for the nullification and impairment suffered on an annual basis.  In other words the retaliatory response is equivalent as long as it does not generate compensatory rents that exceed the annual level of nullification and impairment.  Cannizarro describes this type of countermeasure as an executive countermeasure where the "respondent state … produces by itself, through the breach of a different rule, the beneficial effect expected from its performance".
  Under this approach, the fact that retaliatory measures inflict greater nullification and impairment, measured in terms of value of trade blocked, on the violating state than that experienced by the retaliating state is irrelevant. All that matters is that the amount of additional duties or rents collected from nationals of the violating state does not exceed the level of nullification and impairment measured in terms of lost profits.  Whether this type of approach will be approved remains to be seen.   
4. Magnitude II: The appropriateness standard in prohibited subsidies cases

In prohibited subsidies cases decided under the Article 4.10 appropriateness standard, arbitrators have adopted what can be termed the “amount-of-subsidy” approach. 

This approach first emerged in the Brazil – Aircraft case.   The underlying violation in that case was the grant by the Brazilian government of prohibited export subsidies to its regional aircraft industry.  In response, Canada requested authorization to impose duties on exports of goods from Brazil an amount equal to the total annual value of prohibited export subsidies that the Brazilian government granted to its regional aircraft industry.  Thus on the approach proposed by Canada, a retaliatory response is "appropriate" within the meaning of Article 4.10 of the SCM Agreement when:

{Value of trade from State V affected by State R’s retaliatory response}= {Amount of subsidy involved in the underlying violation by State V}  

Brazil vigorously contested Canada's approach and argued for the use of the equality-of-harm approach. 
  The Arbitrators rejected Brazil's position and endorsed Canada’s approach.  The amount-of-subsidy approach has been followed in two later cases, US-FSC and Canada – Aircraft. In both cases its use was heavily contested but the arbitrator ultimately preferred the amount-of-subsidy approach over the equality-of-harm approach.  

 The starting point of the calculation is the amount of the prohibited subsidy.  In the Brazil – Aircraft case, the arbitral panel based its calculations of the amount of subsidy on the value of the grants provided by the Brazilian government under the PROEX scheme to the airlines purchasing the aircraft produced by Embraer.
  In US-FSC the arbitral panel based its calculations on the amount of the revenue foregone by the United States government to its enterprises pursuant to the ETI scheme.
  In the Canada – Aircraft case, the arbitral panel calculated the amount of the subsidy on the basis of the benefit provided to Bombardier through the loan programmes offered by the Canadian government.
 In all of these cases, calculations are based on the benefit to the recipient.  In cases involving grants, such as Brazil – Aircraft and US-FSC the benefit to the recipient is equal to the value of the grant
 while in cases of loans on preferential terms, such as Canada – Aircraft, the benefit to recipient has to be separately calculated.  Arbitral panels generate figures for the amount for the subsidy on the date of expiry of the reasonable period of time for implementation.
   

Arbitrators applying this approach have the discretion to vary their award to adapt countermeasures “to the particular case at hand”.
 This discretion was used in Canada-Aircraft to add a 20% top-up to the calculated subsidy amount in response to Canada’s acknowledgement that it did not intend to withdraw the subsidy.  The arbitral panel based this adjustment on what it called "the ‘inducing compliance’ function of countermeasures"
  They reasoned that an upward variation of the level of countermeasures would assist in inducing compliance by Canada.  The Arbitrators acknowledged that this adjustment "cannot be precisely calibrated"
 or derived from a "scientifically based formula."
   
Finally, arbitrators utilising this approach have permitted the retaliating state to respond in for the entire amount of the subsidy.  When confronted with the argument that the implication of this approach in cases involving more than one complainant is that a violating state may suffer retaliation in amounts that are multiples of the amount of the subsidy, they have responded that the issue was merely hypothetical and need not be resolved in the abstract. Arbitrators have indicated that if a concrete case arose the total amount of the subsidy would be allocated between complainants. 
  This is very different from the equality-of-harm approach in which considerable effort is invested in ensuring that only detrimental effects specifically experienced by the complaining state are considered in setting the magnitude of retaliation. 
In the three cases decided till date, one party to the proceeding has argued for the use of the equality-of-harm approach to assess appropriateness.  However, these attempts have been unsuccessful (although it should be noted that the Canada-Aircraft panel did partially apply the equality-of-harm approach). In rejecting these attempts, arbitrators have latched onto two textual contrasts between Article 4.10 of the SCM Agreement and other provisions: (1) the absence of any reference to the concept of nullification and impairment in Article 4.10 of the SCM Agreement in contrast to Article 22.4 of the DSU,
 and, (2) the difference between Article 7.9 of the SCM Agreement, where the drafters used specific language to install a strict requirement of proportionality between the countermeasure and the detrimental effects of the subsidy, and Article 4.10 of the SCM Agreement, where no such language is to be found.
  The arbitrators imply from these contrasts that the equality-of-harm approach need not be applied under Article 4.10 of the SCM Agreement.
  
Having rejected the equality-of-harm approach, arbitrators still needed to resolve the issue of what the standard of appropriateness demands and how the adoption of the amount-of-subsidy approach ensures that the resulting retaliation is somehow "appropriate.”  On this fundamental issue the reasoning of the arbitral panels is muddled and ultimately unconvincing.  In Brazil-Aircraft, the Arbitrators provided only one comment about the substantive content of the term "appropriate": “We conclude that a countermeasure is ‘appropriate’ inter alia if it effectively induces compliance.”
  However, the award contained no further reasoning of why, in general terms, countermeasures affecting trade of value equal to the total amount of the prohibited subsidy would be sufficient to induce Brazil to withdraw the subsidy. The inducing compliance standard therefore does not provide an adequate justification for the approach proposed by Canada and used by the Arbitrators. The Arbitrators did not attempt to provide any further legal justification for the approach adopted.
  In US-FSC, the arbitral panel framed the issue in an incredibly obtuse way: Whether countermeasures become appropriate if “they are aimed at neutralising the original wrongful action, its effects or both”.
  Based on the language of footnote 9 of the SCM Agreement the Arbitrators arrived at the conclusion that the countermeasure need not aim a neutralising the effects of the measure.
  In what sense countermeasures “neutralise” an “original wrongful action” and how this justifies countermeasures which inflict detrimental effects on the violating state that are wholly out of proportion to the detrimental effects experienced by the complaining state is simply not explained. The convoluted reasoning in US-FSC does not inspire any confidence.
 Nor did the Canada-Aircraft panel did not develop any new reasoning on this question.  The divergence in the approaches adopted by arbitral panels appears to be driven primarily by a desire to avoid difficult empirical questions.  However, one can expect that this divergence will come under pressure in future cases. A reconfiguration of the jurisprudence and the adoption of consistent approaches across Article 22.4 of the DSU, Article 4.10 of the SCM Agreement and Article 7.9 of the SCM Agreement can be expected.  

5. Magnitude III: The commensurate standard in serious prejudice cases

Article 7.9 of the SCM Agreement specifies that in cases involving actionable subsidies countermeasures must be "commensurate" with the degree and nature of the adverse effects determined to exist.  This standard has not yet been applied by an arbitral panel.  The request filed by Brazil in the US-Cotton dispute is expected to proceed to arbitration shortly.  This will be first case in which the standard set out in Article 7.9 of the SCM Agreement will be applied.  Comments in prior reports indicate that 
6. Form: The disciplines on cross-retaliation 

(a) Overview: No hop, one hop, two hops
Under the scheme developed in Article 22.3 of the DSU, every violation of WTO law involves a particular "agreement" and "sector(s)".  If the retaliatory measure involves suspension of obligations under the same agreement and the same sector(s) as the underlying violation no difficulty arises.  However, when a WTO Member seeks to suspend obligations under a different sector or a different agreement, the disciplines of Article 22.3 are relevant.  To illustrate, if the underlying violation is a measure which denies patent rights in breach of Article 28 of the TRIPS Agreement (agreement: TRIPS, sector: Section 5 of TRIPS) and the retaliatory response takes the form of a measure which limits the term of protection granted to patent holders in breach of Article 33 of the TRIPS Agreement (agreement: TRIPS, sector: Section 5 of TRIPS) this is not a case of cross-retaliation and the requirements of Article 22.3 are irrelevant.  However, if the retaliatory response takes the form of a measure imposing an import ban on goods in breach of Article XI:1 of the GATT 1994 (agreement: GATT 1994, sector: all goods) then a question of cross-retaliation arises and the requirements of Article 22.3 must be complied with.     
The disciplines on cross-retaliation seek to control the circumstances under which WTO Members can "hop", so to speak, across sectors and agreements when imposing retaliation.  Article 22.3(b) only permits retaliation in a different sector within the same agreement (one hop) if retaliation in the same sector is considered not to be "practicable or effective."   Moreover, under Article 22.3(c), retaliation is permitted under another agreement (two hops), only if retaliation in a different sector within the same agreement is considered not to be "practicable or effective" and "the circumstances are serious enough”.   For every "hop" across sectors or agreements Article 22.3(d) requires Members to take into account certain matters enumerated therein.      

(b) Scope of review 

Article 22.3 contains language which implies that this provision does not establish substantive obligations.  It refers to “principles and procedures” rather than obligations.  The use of the term “if that party considers” in the operative subparagraphs (b) and (c) imply that they have a self-judging character.  Subparagraph (d) imposes a requirement to “take into account” certain matters rather than a constraint on the content of retaliatory action.  It is not surprising, therefore, that retaliating states have argued that Article 22.3 imposes “no substantive conditions” and that arbitral panels have only a limited remit of ascertaining whether the retaliating state has taken into account specified matters and whether it has arrived at certain conclusions but cannot query the basis for those conclusions.
  
Arbitral panels have not accepted this line of argument.  Instead, they have carved out a limited but nonetheless significant jurisdiction for themselves.  While they have recognized that the retaliating state has a "certain margin of appreciation", arbitral panel have reserved the "authority to broadly judge whether the [retaliating state] has considered the necessary facts objectively and whether on the basis of these facts, it could plausibly arrive at the conclusion that it was not practicable or effective to seek suspension within the same sector under the same agreements, or only under another agreement provided that the circumstances were serious enough".
  As a consequence, arbitral panels can review conclusions reached by a retaliating state regarding the practicality or effectiveness of alternative retaliatory measures.  This review is limited to the question of whether the conclusion reached by the retaliating state is a plausible one (in light of an objective consideration of the necessary facts).

The power to draw the line between plausible and implausible conclusions is by no means trivial.  Ecuador discovered this in the EC-Bananas III (Article 22.6-Ecuador) case when its conclusion that the suspension of concessions on consumer goods was not practicable and effective was deemed by the arbitral panel to be one that "Ecuador could not plausibly arrive at" given the absence of "further argumentation" regarding welfare losses to end-consumers.
  But this is the only instance to date in which a request to cross-retaliate was rejected, albeit only in part. 

(c) Practicability and effectiveness 
In the EC – Bananas III (Article 22.6-Ecuador) case, the arbitral panel examined the criteria of "practicability" and "effectiveness" in subparagraphs (b) and (c) of Article 22.3.  The arbitral panel noted that the "practicability" assessment involves the question of whether an alternative suspension is "available for application in practice, as well as suited for being used in a particular case"
 while  the "effectiveness" assessment involves the question of whether  "the impact of [the alternative suspension] is strong and has the desired result, namely to induce compliance by the Member which fails to bring WTO-inconsistent measures into compliance with DSB rulings within a reasonable period of time".
  These observations were endorsed by the arbitral panel in the US-Gambling (Article 22.6) case.
  In practice, arbitral panels do not segregate the "practicability" assessment from the "effectiveness" assessment.
  

The following is a listing of some of the factors that arbitral panels have considered relevant to the assessment of whether alternative suspension is effective and/or practicable. 

(i) Absence of obligations: If the retaliating state has no commitments in a particular sector this indicates that suspension in that sector is not effective and/or practicable.
 In practice, this will rarely, if ever, be the case.
  
(j) Detriment to the retaliating state:  The fact that alternative suspension entails detriment to the retaliating state suggests that it is likely to be ineffective and/or impracticable.
  Suspension which increases the costs of goods and services or restricts their availability causes detriment.
  The same holds true for measures that distort the investment climate.
 Status as a developing country or a small economy will be relevant in assessing detriment.

(k) Practical difficulties in implementation: Alternative suspension that cannot be given effect to, for instance because of administrative and technical difficulties,
 or conflict with rights conferred under domestic law and other international treaties
 can, for this reason, be deemed to be ineffective and/or impracticable.  
(l) Limited impact on the violating state: Alternative suspension that has no perceptible impact on the violating state, for instance because the value of trade affected by it is insignificant
 or far less than the magnitude of retaliation authorised
 or accounts for a negligible proportion of the violating states overall exports
 can, for this reason, be deemed to be ineffective and/or impracticable.
   
While arbitral panels have relied on these factors to arrive at particular outcomes, there is little clarity on the weight to be attributed to individual factors or the relationship between these factors. For instance, Ecuador was required to suspend concessions on consumer goods on the basis that detriment to Ecuador was not established.
  However, it seems apparent that suspension of concessions on consumer goods, like the suspension of concessions on primary goods and investment goods, would have only a marginal impact on the EC (Ecuador probably accounts for a "negligible proportion"
 of EC consumer goods exports).  No attempt was made to explain why, in that instance, no weight was placed on the absence of impact on the violating state (the EC) while dispositive weight was placed on the absence of detriment to the retaliating state (Ecuador). 
It is worth noting that, arbitral panels do not assess whether the proposed cross-retaliation is more effective or practicable than retaliation in the same sector/agreement. Nor do they assess whether the proposed cross-retaliation will be effective and practicable for the complaining party. 
  Thus, there is no comparative dimension in the analysis. 
(d) "Circumstances are serious enough" 

Article 22.3(c) provides that before suspending concessions or obligations under another agreement, the retaliating state must consider that the "circumstances are serious enough". As the arbitral panel in US-Gambling recognised, the text of Article 22.3(c) "provides no express guidance how this aspect of the determination is to be understood".
  It noted that whether the circumstances are serious enough must be assessed on a case-by-case basis and what is relevant will vary from case to case
 and that the factors listed in Article 22.3(d) may be relevant.
 It is apparent that it is not possible to give determinate content to this wholly undefined requirement.  In the cases decided to date, arbitral panels have simply accepted that the factors put forward by retaliating states allow them to "plausibly make" a determination that "the circumstances are serious enough."
 
Nevertheless, arbitral panels have signalled that they can rule- in a future case- that "circumstances" have not reached the required "degree or level of importance" to be considered "serious enough" within the meaning of Article 22.3(c).
  On what basis this assessment will be made remains mysterious.  

(e) Matters to be taken into account 
Article 22.3(d) provides a list of factors that the retaliating state "shall take into account" while applying the principles set out in Article 22.3(a)-(c).  Compliance with this requirement can be demonstrated without much difficulty.   In US-Gambling the arbitral panel ruled that the arguments presented by Antigua on practicability and effectiveness demonstrated that it had considered the factors listed in Article 22.3(d).
  In EC – Bananas III (Article 22.6-Ecuador) assertions made by Ecuador to the arbitral panel regarding the importance of the banana sector to its economy, the economic situation in Ecuador and the limited consequences of retaliation for the EC sufficed to demonstrate that Ecuador had considered the factors enumerated in Article 22.3(d).

To summarise, despite self-judging language in Article 22.3, arbitrators have assumed (or perhaps usurped) the jurisdiction of assessing whether the conclusions reached by retaliating states are “plausible”.  In carrying out this assessment they have not followed a single rule or methodology but have preferred to rely on a loose assortment of factors. In the two cases decided till date panels have been deferential but reserved their ability to intervene in future cases.   
7. The purpose of retaliation 
In general, arbitrators have refused to enter into means-ends calculations about whether retaliation suffices to bring about a particular outcome- for instance – compliance while setting the magnitude of retaliation. Notwithstanding the frequent references to the inducing compliance rationale in the jurisprudence,
 this rationale has had little influence on the calculations of the magnitude of equivalent or appropriate retaliation.  The only exception to this statement is the Canada – Aircraft case where the objective of inducing compliance was utilised to add a 20% increase over the figure generated by the amount-of-subsidy approach.  However, in general, arbitrators have adopted a comparative rather than instrumental approach to proportionality. Thus, while the case law frequently refers to inducing compliance as the purpose of retaliation, the actual methods used by arbitrators do not depend on a view of the proper purpose of retaliation.  

In US-Byrd Amendment, the arbitral panel observed that “it is not completely clear what role is to be played by the suspension of obligations in the DSU and a large part of the conceptual debate that took place in these proceedings could have been avoided if a clear ‘object and purpose’ were identified”.
  The implication here is that clarification of a single object and purpose of retaliation would help resolve the issues confronted in particular cases.  This is doubtful.  If WTO Members miraculously agreed to endorse an authoritative interpretation that clarified that the objective of retaliation is to (1) induce compliance, or (2) provide compensation, or (3) rebalance the bargain, or (4) facilitate efficient breach, arbitral panels would still confront significant difficulties.  Conceptual clarification is unlikely to radically simplify the task of arbitrators. 
Consider the practical difficulties. If retaliation is to be set on the basis of an inducing compliance rationale the arbitrator would need information about the magnitude of retaliatory measures that would just suffice to force another WTO Member to bring itself into compliance.  This information cannot be obtained.
  Similarly, in order to rebalance the bargain, arbitrators would, in theory, need precise information about a particular bilateral exchange of promises between the violating state and the retaliating state - they would need to know what obligation the retaliating state undertook in exchange for the promise by the violating state that has been breached on account of the underlying violation.  Again, this information is simply not available because trade negotiations are not carried out in a manner that generates this type of bilateral bargain.
  In order to facilitate efficient breach (understood as creating precise incentives to maximise joint political welfare) arbitrators would need to know “political exchange rates” so to speak which would enable them to convert trade effects of measures into political welfare. As far as the compensation rationale is concerned, where there is no difficulty in arriving at an amount of compensation in monetary terms, there is, however, still the practical difficulty of obtaining payment in a system that does not provide for monetary awards enforceable though domestic courts.  It is difficult to use the suspension of WTO obligations as a means of generating a monetary transfer from the violating state or its nationals without creating detrimental side effects for the retaliating state.   
It is submitted that particular theories about the about purposes of the WTO remedial regime should not be used to evaluate individual arbitral awards unless: (1) arbitrators can give effect to the prescriptions of the theory, and (2) the theory is coherent with the structure of the DSU.   If a theory does not meet these conditions then one is effectively criticising arbitrators for failing to achieve the impossible.  In the absence of theoretical benchmarks, arbitral awards can only be assessed according to fairly minimalist standards.  These include whether an award respects process norms, whether the approach adopted is justified by the text, and whether the award is internally consistent.  Beyond this, one must accept that arbitrators have a good deal of discretion. As we have seen, the treaty texts are ambiguous on crucial issues and effectively leave it to arbitrators to craft their own solutions. 
All too often, WTO Members and commentators fail to acknowledge the inescapable discretion involved in the arbitrator’s task.  Consider the reaction to the Arbitral Panel’s decision in the Canada-Aircraft (Article 22.6) case to award a 20% premium in response to Canada’s declaration that it did not intend to withdraw the illegal export subsides it had granted to its regional aircraft industry.  This premium was subject to scathing criticism by Canada,
 the United States,
 and the academic community.
  However, Canada itself had requested the same Arbitral Panel to exercise discretion and lower its award, i.e., to award a discount rather than a premium.
  In light of its posture in the case, it was disingenuous for Canada to contend that an arbitral panel has no discretion to vary its award in light of broader circumstances.  The further objection that the 20% figure was based on a subjective choice by the Arbitrator fails to acknowledge the reality that, given the gaps left in the treaty text by the negotiators, arbitrators must invariably make subjective assessments regarding almost every aspect of an Article 22.6 award from the choice of approach, to the counterfactual, choice of metric etc.  The reality is that the arbitrators are exercising a discretionary authority that has been conferred on them by the drafters of the DSU.  The process is more like a judge exercising sentencing discretion (without binding sentencing guidelines) than an accountant preparing annual accounts for a company.  In public international law it has long been recognised that “judging the proportionality of counter-measures is not an easy task and can at best be accomplished by approximation”.
  WTO Members appear to be less willing to recognise this reality. 
Conclusion
As this survey has shown, arbitral panels have been remarkably consistent in the basic approaches they have adopted to assess magnitude.  The equality-of-harm approach has been utilised in all cases conducted pursuant to the Article 22.4 equivalence standard while the amount-of-subsidy approach has been utilised in all cases conducted pursuant to the SCM Agreement’s Article 4.10 appropriateness standard.
Arbitrators have been reluctant to grant the extensive retaliation rights.  In all but one case, arbitrators have reduced the amount of retaliation authorised by more than fifty percent.  These reductions have been accomplished by a variety of means, including altering the basic approach advocated by the requesting state, varying the counterfactual used, excluding certain claimed losses from the calculation or arriving at different empirical results.  One marked tendency over time has been to render awards with increased amounts of transparency regarding empirical issues.  While the EC-Bananas – III awards contain a result and not much else, the US-Gambling award presents calculations in considerable detail.  One can expect that more sophisticated empirical methods will be used in future cases.  

In contrast, the policing of requests for cross-retaliation has been fairly deferential.  However, the fact remains that even this deferential review arguably goes beyond what was envisaged by the negotiators of the DSU.  
[to complete]
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