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ABSTRACT :

This paper looks at two water relationships which are established in cases of ‘cross-
asymmetry’ that is when a military and economic power meets a hydrological and
geographical power. The bilateral relationship between the mountainous Kingdom of Lesotho
and the Republic of South Africa is compared to the relationship between the Kingdom of
Nepal and the Republic of India. In both cases, the question of whether it is possible to
negotiate an ‘equitable’ sharing of an international watercourse is raised. Geographical and
hydrological interdependencies in the two cases are carefully analysed and contrasted. The
comparison also sheds light on the importance of historical factors and domestic politics
which explain the variation in regime formation and design. It is argued that these factors
contribute to ‘equitable sharing’ (i.e. a solution that both riparian states accepted as
legitimate) in the first case but not in the second.
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Introduction

The focus of this paper is the sharing of
international watercourses among riparian
states. The most highly debated issue is
this field is whether freshwater is a source
of conflict or cooperation. | argue that
water relationships between countries
often include elements of both cooperation
and conflict. Geographical
interdependencies, power relations in the
river basin, and domestic politics lead to
particular situations where elements of
both cooperation and conflict are tightly
intertwined.

My central concern is the kind of
relationships established when a military
and economic power meets a hydrological

and geographical power - situations
referred to later in this paper as ‘cross-
asymmetries’. Is Homer-Dixon’s

hypothesis verified, that ‘conflict is most
probable when a downstream riparian is
highly dependent on river water and is
strong in comparison to upstream
riparians’*? To support his hypothesis, he
gives the example of the 1986 coup in
Lesotho sponsored by South Africa and
soon followed by the ratification of a water

Author’s Note :
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author is especially thankful to Professor Laurence
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Matthew Hayes who revised with patience the
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1 Homer-Dixon, Environmental Scarcities and
Violent Conflict: Evidence from  Cases,
International Security, Vol 19, n°1 (summer 1994),
pp 5-40.

treaty between both states. In this case, the
existence of a treaty does not necessarily
imply that there is cooperation between the
two riparians. What matters is to
understand how the treaty came about and
what are its main provisions. This is why
the focus here is to understand water
regime formation, i.e., the particular types
of water relations established between
chosen riparians.

The second central question of this
research has implications for the Law of
the  Non-  Navigational Uses of
International Watercourses. This study
analyses the methods and principles
provided in treaties to share international
river water, with a special focus on
cost/benefit apportionments and methods
of compensation. This is a good way to see
how key principles such as ‘equitable
utilization’, “‘equal right to use river water’,
and ‘prior uses’ are put into practice. The
question here precisely is whether it is
possible to negotiate an ‘equitable’ sharing
of an international watercourse where
there is a significant differential in
bargaining power between riparians.

To answer these questions | used a
comparative case study method discussed
later. The first case is the water regime
between the Republic of South Africa and
the Kingdom of Lesotho; concomitantly,
the second analyses the water regime
between the Republic of India and the
Kingdom of Nepal. Here, two bilateral
treaties are compared : the 1986 Lesotho
Highlands Water Project Treaty between
Lesotho and South Africa about the
transfer of water from the Senqu/Orange
River Basin toward the Vaal River System;
and the 1996 Mahakali Treaty making
provisions  for  the Pancheshwar
Multipurpose  Project (hydroelectricity,
irrigation and flood control), a joint project
between India and Nepal.

It is interesting to look at these two cases
because they both concern mountainous



states which could increase in strategic
importance in the future, because of their
richness in water resources. Moreover, the
case of Lesotho and South Africa is the
first-ever international water transfer.
Because of economic development,
population growth, and climatic change,
regions in deficit will request water from
surplus regions and thus, international
water transfers are an indication of things
to come. What should be the rules of the
game ? Will water become a commercial
good like any other ? How can the
increasing economic value of water be
reconciled with the fact that it is also a
human right ? Such questions are not
directly addressed in this paper but
represent background questions that were
essential for me while researching this
subject.

This study of the formation and design of
two water regimes focuses on two issues.
One is the geographical and hydrological
conditions of each riparian state, because
they often determine the types of
interdependencies among them and shape
part of the regimes formation and design.
The second is a priority given to domestic
political explanations the forms of
compensation adopted are highly related to
the national perception of water, and
treaties often need to be discussed and
approved by a chamber of representatives
before entering into force (the case of
Nepal is noteworthy in this regard).

| first situate my work in the current body
of literature on water issues and justify my
research questions and methods. The
second section of this research presents the
two water projects to be compared. It also
puts into perspectives questions of power
asymmetries while studying geographical
and hydrological conditions as well as
historical relations between the riparian
states. The third and largest part of this
work compares the two regimes in their
formation and design. Finally, the main

results and findings of this comparison are
presented in the conclusion.



Hydropolitics : taking into account
hydrological particularities of river
basins and domestic political
explanations.

After this brief discussion of the
characteristics of interactions involving
international watercourses, we can indeed
conclude as Dinar did, by saying that
freshwater is a ‘dilemma resource’ in the
sense that it includes both elements for
conflict and cooperation. Should these
particularities lead us to develop a new
‘hydro-theory’? No : as we tried to show,
grand theories are useful in this area but
probably insufficient. My analysis will
take into account the hydrological and
geographical particularities of the river
basin studied. The second priority will be
to include domestic explanations which are
often neglected by the theories presented
above. | adopt a definition of hydropolitics
close to that introduced by Alan Turton.
According to him, hydropolitics should be
defined as ‘the authoritative allocation of
values in society with respect to water’®.
This definition seems indeed to fit very
well with the way | want to address water
issues because it allows us to include
elements of domestic politics essential to
understanding water regime formation and
design. Domestic politics helps to explain
regime design for at least two reasons.
First, negotiated treaties need often to be
ratified by the national parliament (e.g., as
in Nepal). Taking the example of South
Asia, Dinar also explains that: ‘although
hegemonic stability theory tells us that a
lack of regional cooperation is due to the
desires of India to prevent multilateral
regional cooperation, domestic factors
including  political  instability  and
nationalist fervour intensify the conflict
and also prevent collaboration.” A second
reason  concerns  the  forms  of

20 Alan Turton, Henwood (Eds), 2002,
Hydropolitics in the developing world : a Southern
African Perspective. (chap 1, p 16) His definition
of hydropolitics rests on Easton’s definition of
politics as the authoritative allocation of values in
society.

compensation or linkages adopted in
negotiations. These are related to the
perception of water and the value it is
given by the society®’.

Methodology and case selection :

The main issue | would like to address in
this research is what happens in cases of
cross-asymmetry; when a military and
economic power meets a hydrological and
geographical power. Is Homer-Dixon’s
hypothesis  verified  (the  powerful
downstream state will be ready to use
force)? Or will hegemonic stability theory
be verified: the downstream power will
impose an agreement that reflects its own
interests? Is water-related power, on the
contrary, a sufficient explanation to the
existence of negotiations and fair
compensations between otherwise ‘strong’
and ‘weak’ states? Moreover how to
explain the forms of compensation
negotiated?

To test the above hypotheses and to
answer our questions, | will compare two
cases of cross-asymmetry. | will adopt a
comparative case study method which is
close to the ‘process-oriented’ approach of
Alexander George. It is true that ‘process
tracing’ is not a panacea for theory
development ; however, it has many
advantages for theory testing and
refinement. The degree of generalization
will be limited to context-dependent
generalizations.

I am aware also of the limitations of
comparing river basins. Gilbert White
(1957) even argued that ‘if there is any
conclusion that springs from a comparative

21 Guy Olivier Faure, Jeffrey Z. Rubin, 1993,
Culture and Negotiation : the Resolution of Water
Dispute, SAGE Publications, p 231
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study of river systems, it is that no two
rivers are the same.” Nonetheless, 1 will
build my work on comparative studies
such as that of Le Marquand (1976), Lowi
(1993), Wolf (1997), Elhance (1999),
Marty (2001), Bernauer (2001).

A good selection of cases and a systematic
analysis of each case with a clearly defined
and structured set of questions are two
ways to improve the comparability of the
cases studied.

Case selection :

I will try to compare two bilateral water
regimes. They have been chosen because
they present the same kind of cross-
asymmetries but with different results in
the regime design. In one case there is
cooperation and in the other there is not.
The first case concerns the water resource
relationships between the Republic of
South Africa and the Kingdom of Lesotho,
which are monitored by the Lesotho
Highlands Water Project Treaty signed in
1986. It deals with a water transfer scheme
from the Lesotho highlands toward
Gauteng province, the industrial heart of
South Africa. It also includes a
hydroelectric component for Lesotho. The
second case is the water regime between
India and the Kingdom of Nepal. Different
treaties were signed between the two
entities in the 1960s and 1970s over water
resources, but recently, in 1996, they
signed a new treaty including the former
treaties (concerning hydropower dams :
Sarada and Tanakpur) and making
provisions  for  the Multipurpose
Pancheshwar Project on the Mahakali
River (hydropower, irrigation and flood
control).

These two cases share interesting
similarities. Lesotho and Nepal are both
particularly poor mountainous countries
with their only true natural resource being
water. Their downstream neighbours are
particularly powerful in comparison to
them (economic development, military
power). In the 1990s, both Lesotho and

Nepal underwent important political
regime transformation.

What is interesting in the two cases is that
the outcomes of the negotiation are not the
same. In the case of Southern Africa, a
treaty was signed and implemented. In the
case of South Asia, the Mahakali treaty
was signed but it is unlikely that it will be
implemented any time soon. During the
negotiations, the same kinds of issues were
discussed, e.g. the payment of royalties as
a way to compensate upstream states.
South Africa pays royalties each month to
Lesotho. However, India has refused the
Nepalese proposition concerning the
payment of royalties. In the case of South
Africa- Lesotho, there is no issue linkage
whereas in the case of India- Nepal the
answer is not so clear.

The regimes designed are different indeed
but we should present also some important
distinctions in the explanatory variables
between the two cases. The object of the
water relationships is not the same : in one
case, it is mainly a question of water
transfer, in the other, it is essentially a
matter of hydroelectricity and irrigation.
The degree of dependence and scarcity in
the downstream states is probably not
exactly the same as well. Finally, whereas
the Senqu/Orange river is a successive
river flowing out of Lesotho toward South
Africa, the Mahakali river is a ‘successive-
boundary” river : that means that it has its
sources in Nepal - under discussion - but
on a portion, it serves as a border between
Nepal and India, before flowing into India.

In any case, these two regimes remain very
interesting to compare. Both cases present
elements of situation of conflict. Some
authors, like Homer-Dixon and the
Inventory of Conflict and Environment-
ICE group interpreted Lekhanya’s military
coup in Lesotho as a ‘water coup’
sponsored by South Africa. Indeed it
occurred only eight months after the coup
that the LHWP Treaty between South
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Africa and Lesotho was signed. The same
kind of analysis could be done of the
Indian intervention in Nepal. After the
1989 blockade imposed by India on Nepal,
the relations between the two countries
became warmer again only after the
signature of the Tanakpur Agreement
allowing India to construct a project on the
Nepalese territory. To what extent are
these events linked to water issues?

Finally, I believe that the study of these
two cases will bring interesting insights
into things to come. Mountainous states
will gain strategic significance and to look
at the way they develop their water
resources is informative. Moreover, the
LHWP project is the first ever
international water transfer and, as we can
expect that such schemes will develop in
the future, it is particularly important to
look carefully at this case.

Points of comparison :

As we have just seen, the two cases
selected offer significant similarities but
some discrepancies also. A good way to
improve the comparability of the two
cases, is to adopt a rigorous and systematic
method to study each case. The following
questions (close to those of Elhance ) will
be the central points of comparison:

- Role played by geography and
hydrology - an assessment of the
hydrological power of the upstream
state. How dependent is the
downstream state on the water
resources of the upstream states? For
what kinds of uses? Are there other
domestic water resources the state can
develop unilaterally?

- The riparian structure of the basin
and history of the interstate relations
- an assessment of the economic and
military power of the downstream
state. How dependent is the upstream
state on the downstream state (trade,
employment, defence...) ? What is
the history of conflicts among the two

states? Are there agreements reached
so far (water and others) ?

Domestic politics - Do the riparian
states have the kind of control and
support needed to enable them to
participate in negotiation with other
states, without jeopardizing regime
survival and domestic security? Have
there been, or are there now, active
rebellions and/or separatist
movements that may impede or
prevent interstate cooperation? Is
there a change in the nature of the
regimes? What are the consequences
on the negotiation process?
Negotiation process - what were the
issues negotiated and points of
agreement, disagreement, as well as
the proposals and actors involved.
Was there any third party
involvement? What were the opening
and closing positions of the parties?
How were heterogeneous interests
conciliated? What kinds of incentives
/ compensations were used to reduce
asymmetries?

13



Section 2: A Tale of two
Projects: Hydrological and
Power Asymmetries in
Perspective

The Lesotho Highlands Water Project

The water resource relations between
South Africa and Lesotho are entirely
linked to the Lesotho Highlands Water
Project whose first phase at the time of
writing was inaugurated in March 2004.

The Lesotho Highlands Water Project
(LHWP) is the biggest and the most
complex water scheme in Africa. The
project has two main goals: to transfer
water from the mountains of the Kingdom
of Lesotho to the industrial heart of South
Africa (the Gauteng Province) and to
produce hydroelectricity in Lesotho. The
general idea is to divert most of the major
tributaries of the Senqu River®?, which
naturally flows south out of Lesotho into
South Africa, into Gauteng Province
located in the northern part of South
Africa. This ambitious project consisting
of 4 phases is supposed to transfer a total
of 70 m3/sec to South Africa by 2020. The
first phase began in 1989, is now almost
entirely completed. It comprises a giant
storage dam®, at Katse in the central

22 About 40% of the water in the Senqunyane river
basin will be diverted through tunnels to South
Africa's Ash river

% Katse Dam, situated on the Malibamats'o River,
is 185m high and has a storage capacity of 1,950
million m®. The average reservoir capacity in the
world is 269 million m3 — and 883 million m3 in
Africa. (Gleick, p 300). However the LHWP
reservoir capacity is small in comparison with that
of the Three Gorges Dam, the biggest dam in the
world (181 m high, 11 billion m3 : five times

Maluti mountains, a 82 km transfer and
delivery tunnel system reaching to the Ash
River across the border in South Africa
and a hydropower station at Muela (72
megawatts). This work was completed in
1998 and since, an average 17m’/sec of
water is being delivered to South Africa.
The rest of the first phase, called phase 1B
was completed by the end of 2003. It
consists of Mohale dam, a 145 m high dam
on the Senqunyane River some 40 km
south-west of Katse, a 32 km long transfer
tunnel between Mohale and Katse
reservoirs, a 19 m high diversion weir on
the Matsoku River and a 5.6 km long
tunnel. The Mohale reservoir and Matsoku
diversion add 9.5 and 2.2 m%sec to the
yield of Katse.

Negotiations concerning the rest of the
project are ongoing. There will be a delay
before phase 2 starts. The construction of
three other dams and pumping stations
were planned in the initial project®. It is
not certain today whether the rest of the
project will ever be completed at all.

bigger than the LHWP). Planned Pancheshwar
High Dam: 315m high.

24 Phase I1: Construction of Mashai dam (estimated
to be 170m high) on the Senqu river at Mashai, a
pumping plant and water conveyance tunnel to
Katse.; Phase I11: Construction of Tsoelike dam; A
dam constructed just below the confluence of the
Senqu and Tsoelike rivers some 90km downstream
of Mashai dam and; Phase 1V: Another dam at
Ntoahae, 40km downstream of Tsoelike dam on the
lower reaches of the Senqu river.

14
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Hydrological and Climatic conditions in
Southern Africa

To understand the rationale behind the
LHWP, it is necessary to look at the
hydrological and climatic conditions in
Southern Africa. When describing the
water availability and demands in a region,
we have to be careful of the sources we
use. Water data are often manipulated for
political reasons. Moreover we can
consider that water ‘scarcity’ is a relative
issue (e.g. Ohlsson’s concept of social
adaptative scarcity). However, many
sources, some of them very reliable, have
shown that by 2025, at least three of the
region’s states (Botswana,

Namibia and South Africa) will experience
absolute water scarcity” (Falkenmark,
1994). South Africa is classified as a semi-
arid country but with important variations
in climate and topography. It is home to
one-third of the region’s population and
accounts for 80% of Southern Africa’s

25 Rand Water official website : ‘At present, South
Africa is classified as a water-stressed country as
we have less than 1 700 cubic metres of water for
each person per year. If we don’t learn how to use
our limited supplies wisely, we will move into a
water-scarcity category of less than 1 000 cubic
metres per person per year by 2025’.
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water use. However, only 10% of the
region’s total water resource is available in
South Africa®.

South Africa’s main source of freshwater
is the Orange River rising in the Lesotho
Highlands at 3300 m above sea level. The
river, known in Lesotho as Senqu, forms
the border between Namibia and South
Africa before emptying into the Atlantic
Ocean at Alexander Bay. The total length
of the Orange River is about 2300 km. The
basin covers portions of four states,
Botswana, Lesotho, Namibia and South
Africa. But, due to its physical
characteristics and climatic conditions, the
Molopo tributary in Botswana has not
contributed any surface runoff to the main
river in living memory®’. The basin’s
climate varies widely. At the source in the
mountains of the Lesotho Highlands, the
average annual rainfall is about 1800 mm
per annum, decreasing westward, reaching
in the order of 25 mm at Alexander Bay?®.
The evaporation rate is also very high : at
the source, the annual potential
evaporation is 1,100 mm and 3,000 mm at
Alexander Bay. The overall mean annual
precipitation over the entire basin is
estimated to 330 mm/year. The natural
mean annual runoff of the Orange River is
estimated at 12 000 million m3/year, but
the current average annual run-off
reaching the river mouth at Alexander Bay
is less than half of the natural run-off.

The Gauteng Province represents the
highest demand in water in the country
(for agriculture, industry and drinking
water). The province includes the centre of
South African industry : the Pretoria-

26 Jo-Ansie van Wyk, 1999, Towards Water
Security in Southern Africa, African Study Review
Vol 7, n°2, 1999.

27 Cooperation and Joint Development in
International Water Resources: The Case of the
Limpopo and Orange River Basins in Southern
Africa, Abdullahi EImi Mohamed, Somali Center
for Water and Environment, http://www.somwat
.com/UNUpaper.html

28 Ministry of Water affairs and Forestry, South
Africa : http://www.dwaf.gov.za/orange/intro.htm

Witwaterand-Vereeniging (PWV) complex
which accounts for 60 percent of the
country’s industrial production.
Johannesburg and Pretoria are also located
in the Gauteng province, the most
populated area in South Africa. This
strategic region was first supplied with
water from the Vaal River (tributary of the
Orange River). Then South Africa
increased the Vaal flow with water
transferred from the Tugela basin. The
LHWP can be viewed as an extension of
South Africa’s established policy of water
transfers®.

2 See annexe V.
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Water resources in India and Nepal

The size of the Orange and the Ganges are
comparable as well as their drainage areas.
The Orange River and the Ganges River
are respectively 2,300 km and 2,600 km
long. The total drainage area of the Orange
River is 1 million km? while that of the
Ganges River is estimated to 1,6 million
km2. In average the availability of
freshwater is higher in South Asia than in
Southern Africa. It is estimated at 1907 km
3/year for India and only 50 km 3/year for
South Africa®®. But these are average
figures and do not reflect correctly the
water scarcity problem in India. These
problems are linked to the fact that water is
abundant only during the monsoon months
and that some states are much better
endowed than others. The national per
capita annual availability of water is

% Gleick, The World’s Water, the Biennal Report
on Freshwater Resources 2002-2003 p 239.
Lesotho : 5,2 km 3/year and for Nepal : 210 km
3/year.

http://www.ngo.grida.no/soesa/nsoer/indicatr/fig3_12.htm

2208m3 but in the Brahmaputra and Barak
basin it is as high as 16, 589 m3, while it is
as low as 360 m? in Sabarmati basin®'. The
official website of the Ministry of Water
Resources of India notes that ‘any situation
of availability of less than 1000 m3 per
capita is considered by international
agencies as scarcity conditions. Cauvery,
Pennar, Sabarmati, East flowing rivers and
West flowing rivers are some of the basins
which fall into this category’. The River
basin shared by India and Nepal is the
Ganges- Brahmaputra- Barak Basin. The
climate of the Ganges-Brahmaputra- Barak
basin is temperate subtropical monsoon. It
is in the Indian north eastern state of
Assam that the highest annual rainfalls in
the world are registered (1,115 cm at
Cherrapunji). There is, however, a great
seasonal variability in the total amount of
rainfall and in its spatial distribution in the

8 Ministry of water resources, India

http://wrmin.nic.in/resource/default3.htm
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basin: three quarters of the yearly
precipitation occurs only within the three
monsoon months, from June to August. As
a consequence, the basin suffers from
severe droughts in the dry months, while
floods inundate large areas during the
monsoon season,

The Ganges-Brahamaputra-Barak Basin is
shared by four sovereign states : Nepal,
Bhutan, India and Bangladesh (and
Chinese occupied Tibet). About 80% of
the basin is in India, where it is considered
as the major contributor to the total water
resource of the country. Its share, indeed,
is about 60 % of the total water resources
potential of Indian rivers.

Nepal’s four main rivers are contributing
to 45% of the annual flow of the Ganges
(and 70% of its dry season flow)®. These
rivers are the Mahakali, the Karnali, the
Gandak and the Kosi. The hydrological
power of Nepal is also due to its huge
groundwater resources. According to
World Bank studies, there may be a series
of deep aquifers underneath Nepalese
territory®*. But the principal hydrological
power of Nepal is represented by its
mountainous characteristics which allow
for the construction of storage dams and
the production of hydroelectricity. It is
estimated that Nepal has so far developed
only 0,2 % of its 83,000 megawatt
hydroelectric capacity (the equivalent of
the combined installed hydroelectricity
capacities of Canada, the US, and Mexico
[Marty]) . Thirty sites with a total storage

%232 Elhance, p 159

¥ Dipak Gyawali, 2000, Nepal- India Water
resource Relations, in Zartman and Rubin (eds),
Power and Negotiation, the University of
Michigan, 2000, : 129-154. p 131

34 Marty, 2000, Managing International Rivers
(chap 4 : The Pancheswar Multipurpose Project on
the Mahakali River ). These aquifers could also
concern India and Bangladesh underneath the
Gangetic plain in India and in the Bengal basin at
depths of 1 to 3 km. These aquifers may constitute
the largest single groundwater resource in the
world.

capacity of 61 billion m3 have been
identified on the Nepali territory. This
storage capacity could provide perennial
irrigation and flood control benefits for
India.

We should however introduce some
nuance into this description of Nepal’s
hydrological power. Bhutan is currently
providing very cheap hydroelectricity to
India and Nepal has to face Bhutan’s
competition in that field. The bargaining
power of Nepal is also limited by the fact
that India is the only potential buyer of
electricity produced by Nepal. On the
other hand, India is facing a true electricity
shortage in the north eastern states.
Although the region of Bihar, Uttar
Pradesh, and West Bengal adjacent to
Nepal are very poor and underdeveloped,
they are the regions where large industrial
cities such as New Dehli and Calcutta are
located. Utta Pradesh and Bihar are the
two most populated states of India with
respectively 139 million and 86 million
inhabitants. In addition to cheap electricity
for growing industries, India needs
perennial irrigation and flood control to
mitigate flood damage during the
monsoon. Finally, we should recall that,
because of the huge variation in
precipitation, storage dams have to be very
high. Such construction cannot be financed
exclusively by Nepal nor even by Nepal
and India together. They would require
international financing. In this sense,
international financial institutions and
western governments represent another
source of power. As a consequence of all
these considerations, the power relation
between Nepal and India with regards to
water resources cannot easily be defined.

18



: Himalaya Mountains

CHINA

Gandak River

(TIBET)

Kosi River

=
Aty

T

g

- . g . s
e Tl e River
Yamuna River Gand

INDIA

Calcutta®

Varanasi ¢

Tsangpo River  »

P

T X;GV&”QZQ e

Farakka
Barrage

Bay of Bengal

| hasa

R

Meghna
River

BURMA

(MYANMA?}J/’

Pancheswar Project

The Pancheshwar Project consists of the
construction of a 315 meter-high dam with
a huge storage reservoir and a capacity of
generating 6,480 MW of electricity. The
goals of the project are to produce
hydroelectricity and to store the water
during the monsoon months for irrigation
and flood control purposes. The site of the
project is ideal for India because of its
proximity with the fertile plains of Uttar
Pradesh as well as with the big cities and
industrial centres of the Northern and
Eastern regions of India. The high dam is
to be constructed on a stretch of the
Mahakali River® that forms the boundary
between the two countries. The Mahakali
River is fed by the snow-melt from the

% “The Mahakali River drains an area of 188 sq.
km in Nepal. The average discharge of water
recorded fom the river is 7,288 cubic meters per
second, while the minimum discharge amount is
121 cubic meters per second. The maximum annual
discharge from the river is 1,066 cubic meters per
second’. (Salman and Upreti, 2002)

Nepalese Himalayas, and later becomes
the boundary between India and Nepal
along a 230 km stretch, forming the border
with the Indian State of Uttar Pradesh. The
river then flows into Indian territory for a
short stretch close to the town of
Tanakpur, it then turns into Nepalese
territory and eventually heads back into
India where it meets the Karnali River.

The Pancheshwar project is monitored by
the Mahakali Treaty signed in 1996. The
Treaty includes also the agreements of two
other dams already constructed by India:
the Sarada barrage and the Tanakpur
barrage, both on the Mahakali River. Of
the three other Nepalese main rivers, only
the Karnali is not yet regulated by any
agreement or treaty. The Kosi and the
Gandak River Treaty have been subject to
major controversies. They were signed
respectively in 1954 and 1959 and are still
today in force but they have created a bad
precedent for water relations with India.
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Many Nepalese feel cheated by these two
treaties and even more so by the
controversial Tanakpur Agreement of 1990
that has now been modified by the
Mahakali Treaty (see section Il : The
genesis of the water regime between India
and Nepal).

Military and economic power gaps

This feeling of having been cheated is a
recurring theme in Nepalese history — and
it is not specific to water relations. Before
delving further into the analysis of the
water regimes created between India and
Nepal and South Africa and Lesotho, we
should stress first the wide power gaps
between the riparians. Nepal is 23 times
smaller than India (Size of India : 3 287
590 km? and size of Nepal : 140 797 km?).
Nepal is also 40 times less populated than
India (Population: 998 million in India, 23
million in Nepal). The geographic position
is also very significant. Nepal is a
landlocked country and has access to the
sea and the international markets almost
only through India, as it is isolated from
China by the huge natural barriers of the
Himalayan range. Lesotho is even more
disadvantaged by its location; it is entirely
surrounded by only one country: South
Africa®. Lesotho is 40 times smaller than
South Africa and 21 times less populated
than South Africa (Lesotho is of the size of
Belgium with a population of 2 million
inhabitants)*’. The development gap
between South Africa and Lesotho is much
larger than between India and Nepal. The
GDP per capita in South Africa is 3 times
more than in Lesotho (4 334 $ in South
Africa, 1290 $ in Lesotho). It is only 1.2
higher in India than in Nepal (1421 $ in
India, 1144 in Nepal). If we look at the

% \/atican and San Marino (61 km2) are the only
two other states in the world being entirely
surrounded by the same country (italy).

% Size of Lesotho : 30 350 km?, size of South
Africa : 1221 037 km?

Human Development Index we find the
same results®. These figures are however
averages and do not reflect the huge
economic power of India in comparison to
that of Nepal. The military power
differential among these countries is also
very striking. Lesotho’s army is composed
of 2,000 soldiers whereas South Africa’s
has 118,000. India has one of the largest
and most powerful armies in the world
with 980,000 soldiers, whereas Nepal has a
small army, reportedly in the range of
42,000%.

This description is to assist with a realist
analysis of the study of the relations
between the riparians studied. We should
add also some dynamic components in our
analysis of power relations as rightly noted
by Dipak Gyawali in his analysis of the
power relations between India and Nepal.
Power is not only something that someone
has, but the result of an interdependence
that might evolve with time and
circumstances.

The Dependency Dilemma I: a study of
the relations between South Africa and
Lesotho

The common wisdom is that a specific
economic dependence constrains political
leaders in their choices of foreign policy.
In the case of Lesotho, the common view
is that, because it is entirely surrounded by
South Africa, it cannot choose another
policy but that of good neighbourliness. As
we will see, this has not always been the
case.

An important body of literature exists on
‘the politics of dependence’ of Lesotho™

% South Africa: rank 89 ; Lesotho: rank 134 ;
India : rank 139 and Nepal : rank 152 (1998 Human
Development Index)

% Etat du Monde 1998.

0 JE Spence, Lesotho The Politics of
Dependence, London 1968 South  Africa’s
hostages : Basotho, Bechuanaland and Swaziland,
cited in David Hirschmann, 1979, Changes in
Lesotho’s Politcy Towards South Africa, African
Affairs, vol 78, Issue 311 (april 1979), 177-196.
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describing the severe constraints of the
small  mountainous  kingdom.  This
literature frequently cites the complete
reliance on South Africa for all
communications with the outside world
whether by rail, road, air or
telecommunications. For example, the road
network is so poor in Lesotho, drivers
allowed to enter the Republic generally use
South African highways and drive round
the border until turning back into Lesotho
at the required point. In addition to
communications, the employment
dependence is also very striking. It was
estimated that more than half the male
labour force was employed in the gold and
coal mines of South Africa’. As a
consequence of this very particular
situation, when the Kingdom of Lesotho
became independent from British rule in
1966, Prime Minister Leabua Jonathan
thought that the best policy was to enter
into good relations with South Africa. The
1965 Manifesto of Jonathan’s Party, the
Basotho National Party (BNP) even
stressed that it was ‘in the interests of the
people’ to cooperate with South Africa. At
the beginning of its first mandate, he was a
major proponent of ‘dialogue’ with
apartheid-ruled South Africa. Lawrence
Frank explains that : ‘Although he always
rejected racial discrimination, Jonathan
consistently argued that ‘Lesotho cannot
afford to pursue policies based on eloquent
sloganism. The real issues are bread and
butter issues. The Kingdom of the
Stomach, as | usually refer to them.”’*
Chief Jonathan led a policy of friendly
cooperation with South Africa which
resulted in the placement of South African
officials in important administrative and
judicial positions in Lesotho.

“!in 1975 that about 200,000 Lesotho citizens were
working in the Republic, as compared with 27, 000
in paid employment inside Lesotho : David
Hirschmann, p 179

“2 LLawrence Franck, 1981, Khama and Jonathan :
Leadership Stratedies in Contemporary Southern
Africa, The Journal of Developing Areas 15
(January 1981) : p 184. quotation of Jonathan :
NKketu, 19 December 1969, 5: 51.

However, as theorized by Joe
Hagan®, third world leaders have to face a
‘dependence dilemma’. He explains that
such leaders are doubly constrained by
their need of friendly relations with foreign
powers to strengthen their economies as
well as by the domestic expectation of
national independence. Jonathan’s policy
change toward South Africa is clearly a
consequence of domestic dissatisfactions.
In 1970, the Basotho National Party,
Jonathan’s party, was losing the national
elections when Jonathan intervened to
cancel the elections even before
announcing the results and declared a state
of emergency. These elections revealed
how unpopular his South African policy
was but also his treatment of King
Moshoeshoe, founder of the Kingdom. As
suggested by Hagan, foreign policy issues
are often used as a source of legitimacy to
assure political survival and state-building.
Studying this significant change in policy,
David Hirschmann writes, ‘lack of tangible
pay-offs weakened his position, while an
underestimation of the people’s hostility to
apartheid enabled the BCP [Basotho
Congress Party : opposition party at that
time] to monopolize the anti-South African
cause; and he suffered politically in
consequence. The party’s defeat in the
1970 elections, and Jonathan’s refusal to
accept the results took a further heavy toll
on his standing with the Basotho. Thus, as
the BNP leadership recommenced its drive
for acceptance in the early 1970s it
concluded that a more overtly hostile
approach towards the Republic would be
helpful.” (Hirschmann, p 182).

As a consequence, from late 1970
onwards, one observes a steady increase in
the government’s hostile comments on the

* Joe Hagan, 1993, Political Opposition and
Foreign Policy in Comparative Perspective, chap
2. The Politics of Foreign Policy in non-US
settings: A Reassessment of Themes for
Comparative Analysis.
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international scene, especially at the UN.
The policy change may be also noticed in
Lesotho’s voting in the UN General
Assembly (Lesotho no longer abstained on
resolution against apartheid).
Governmental contacts at the ministerial
but also at the highest level became almost
inexistent. Lesotho decided also to let
guerrilla forces operate from his country
and officially supported the ANC as a
liberation movement. Maseru decided also
to intensify the country’s demands
concerning a territorial dispute and
internationalised the issue by raising it at
the UN. In 1975, Jonathan even threatened
South Africa that he would take the issue
to the International Court of Justice®.
Finally, Jonathan’s government’s position
to refuse to recognize the Transkei’s
independence was a good way to show
Maseru’s clear opposition to the South
African regime. At that occasion, Foreign
Minister Malopo, a leading figure in
Lesotho’s policy change, requested
international assistance at the UN to
strengthen its capacity to ‘resist’ South
Africa’ s regime. In the 1970s, the
Jonathan  Government realized how
Lesotho’s weaknesses could be used as
leverage to obtain international aid. In this
way, South African officials in Lesotho
were replaced by UN personnel or by
officials  from  donating  countries:
Scandinavian countries, Canada,
USA...(Hirschmann, 1979, p 183)
Lesotho’s Foreign Policy in the 70s and
early 80s is a good example of how a
government of an economically and
geographically dependent country can
manage to keep a certain degree of
independence in particular issue-areas such
as foreign policy.

* Hirschmann, p 190.

The Dependency Dilemma I1: a history
of the relations between India and Nepal

Even though the structure of the Indo-
Nepalese relationship is an asymmetric
one, we will see how Nepal used different
strategies to maintain its independence
from India. The geographical position of
Nepal between two giant states has been
used as a trump card in its relation with
both India and China. In the mid-
eighteenth century, King Prithivi Narayan
Shah, the founder of modern Nepal
presented his country as ‘a yam between
two boulders’. He led a policy of neutrality
and wanted to keep an independent line in
foreign policy. As was later done by
successive governments, he wused to
‘balance’ Indian influence in Nepal by
establishing a relationship with China.
Nepal managed to avoid British rule
thanks to its natural barriers. The country
was kept isolated from the rest of the
world until 1950 when it suddenly became
a strategic object in the cold war between
India and China. Nehru’s government of
newly independent India chose to continue
British security arrangements with Nepal
in signing the 1950 Treaty of Peace and
Friendship. The objective was to keep
Nepal in India’s zone of influence. Prime
Minister Nehru explained that since the
Himalayas have ‘provided us with a
magnificent frontier...we cannot allow that
barrier to be penetrated because it is also
the principal barrier to India. Therefore,
much as we appreciate the independence
of Nepal, we cannot allow anything to go
wrong in Nepal or permit that barrier to be
crossed or weakened because that would
also be a risk to our security.” Such an
agreement was perceived as even more
necessary for India’s security when the
Chinese army occupied Tibet. The 1950
treaty makes provisions for cooperation in

* Quoted in Lok Raj Baral, 1992, India-Nepal
Relations — Continuity and Change — Asian Survey,
Volume 32, Issue 9 (sept 1992), p 815-829 at p
817.
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defence®® and for the treatment of each
other’s citizens*’. Article 5 mentions also
that India should be consulted before
Nepal enters into an arms delivery
agreement with any state other than India,
if the delivery is to be made through Indian
territory*®. This treaty is the cornerstone of
the ‘special relationship’ India established
with Nepal. However, as we will see later
on, the scope of this treaty was highly
controversial in the 1989 crisis between
India and Nepal. It is important to note that
on the same day in 1950, a Treaty of Trade
and Transit was signed between the two
countries. From the beginning, trade and
transit issues have been linked to security
concerns by India. Asymmetry between
India and Nepal is reflected in the Peace
and Friendship Treaty as we just saw but
also in the 1950 Trade and Transit Treaty.
Avrticle 5 of this treaty provides:

“The Government of Nepal agree to levy at
rates not lower than those for the time
being in India, customs duties on imports
from, and exports to countries outside
India. The government of Nepal also agree
to levy on goods produced or
manufactured in Nepal which are exported
to India, export duty at rates sufficient to
prevent their sale in India at prices more
favourable than those of goods produced
or manufactured in India which are subject

“ article 2 : The two Governments hereby

undertake to inform each other of any serious
friction or misunderstanding with any neighboring
State likely to cause any breach in the friendly
relations subsisting between the two Governments.
http://www.nepalicongress.org.np/nepal/peace.html
" article 7 : The Governments of India and Nepal
agree to grant, on a reciprocal basis, to the nationals
of one country in the territories of the other the
same privileges in the matter of residence,
ownership of property, participation in trade and
commerce, movement that privileges of a similar
nature.
http://www.nepalicongress.org.np/nepal/peace.html
“8 article 5 : The Government of Nepal shall be free
to import, from or through the territory of India,
arms, ammunition or warlike material and
equipment necessary for the security of Nepal. The
procedure for giving effect to this arrangement
shall be worked out by the two Governments acting
in consultation.

to central excise duty’. Under the instance
of Koirala’s government this treaty was
later renegotiated in 1960 and 1971. Both
countries agreed to accord favourable
treatment to each other’s goods. In 1978
Kathmandu managed to obtain from
Janata’s government that trade and transit
issues be separated into two different
treaties. Indeed, Nepal always argued that
transit issues were a universal right for all
landlocked countries in the world and
should not be connected to trade
agreement. In fact, King Mahendra (1955-
1972) and Birendra (1972- 2001) tried to
lessen Nepal’s dependence on India by
slowly improving relations with China.
The cooperation with China was primarily
focussed on the development of roads and
other means of communication in the
Himalayas. As the construction of the
highway linking Lhasa to Kathmandu was
just starting in 1964, Mao Zedong told his
Nepali guests ‘Once these roads are open,
India may be a bit more respectful towards
you®.  According to John W. Garner,
under King Birendra’s rule, ‘Sino-
Nepalese relations grew steadily closer and
Nepal became one of the major recipients
of Chinese assistance’. Such assistance
was reflected in projects including roads,
irrigation canals, hydropower, brick and
paper making plants and sugar and textiles
mills. In the early 80s, China was the third
ranking aid donor to Nepal™.

The Nepalese concept of ‘equal friendship’
with both China and India has always been
unacceptable to India who denounced this
policy as contrary to the spirit of the 1950
Treaty of Peace and Friendship. The
different views on the scope of the 1950
treaty was also obvious at the time of King
Birendra’s coronation in 1975 when he
declared Nepal a ‘zone-of-peace’. New
Delhi perceived this declaration as being

49 Quoted in John W. Garver, 1991, China-India
Rivalry in Nepal — The Clash over Chinese Arms
Sales, Asian Survey, Volume 31, Issue 10 (oct
1991), 956-975. at p957

*® Dhruba Kumar, 1990, p 707.
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contrary to Nepal’s security obligations to
India. Nepal, on its side, continued to look
for international support for its ‘zone-of-
peace’ proposal and received more and
more international aid. In the late 1980s,
the controversy over the 1950 Treaty of
Peace and Friendship reached a paroxysm.
In the 1989 crisis between India and
Nepal, issues of trade, transit and defence
were once more strongly intertwined. In
the 80s, Nepal wanted to purchase anti-
aircraft guns from India. Nepal was first
told by India that it didn’t need such arms.
Its new requests were then delayed for
many years without any answer from
India>*. In the meantime, China was
proposing arm sales to Nepal and King
Birendra eventually ordered negotiations
with China for the arms deal in March
1988. John W. Garver reports that “the first
consignment of arms — 500 truckloads
worth $ 20 million- began arriving in
Nepal in June [1988] over the Lhasa-
Kathmandu highway...Included in the
shipment were light arms and ammunition,
uniforms and boots, and 16 anti-aircraft
guns’. This first-ever sale of Chinese arms
to Nepal and the suspicion of an
intelligence exchange agreement between
the two countries touched a nerve in India.

March 1988 was also the date by which the
Treaties on Trade and Transit (of 1978)
between India and Nepal had to be
renegotiated. The renegotiations took place
in a particularly tense context with the
Chinese arm delivery to Nepal, Nepal’s
failure to fulfil its commitment to provide
preferential treatment to Indian over
Chinese goods and the introduction since
1987 of a work permit for Indian workers
in three of its districts. India declared in
February 1989 that trade and transit issues
should be incorporated in a single treaty
(as prior to 1978) and that, unless an
agreement was reached by March 1st, the
two treaties would expire. Nepal refused to
back down. On March 23, the Trade and

%1 John W. Garver at 960.

Transit Treaties expired. Thus, India
closed down 13 of 15 transit points on its
border with Nepal. Nepal had to live a de
facto blockade® from India which plunged
the country into a deep economic and
social crisis leading to the 1990
revolution’. King Birendra had to accept
the democratisation of the political life of
his country in authorizing political parties.
Nepal had been under the Panchayat
system, a partyless system from 1961 to
1990.

From this study of the relationship
between India and Nepal, we see that
Nepal tried to make good use of its
strategic position by balancing Indian
influence in the country with a warm
relation with China. Despite impressive
efforts to link Tibet to Nepal, the
Himalayas remain a natural barrier which
makes it difficult for Nepal to effectively
resist Indian dependency. Dhurba Kumar
pessimistically concludes his study of
Nepal’s India policy by saying that ‘The
government in Nepal failed on both
counts: it has been unable either to modify
links with India or keep India in good
humor; and it has allowed a situation to
develop where a continuous increase in
budget deficits, a widening trade gap
resulting in deficit, a growing ratio of
indebtedness, and a declining GDP have
led to economic shambles. It appears that
there is no easy solution to the Nepalese
dilemma and that the country should learn
to live both with deficits and further
dependency’ (p 704). We saw in any case,
that Nepal’s foreign policy toward India is
crucial in Nepalese domestic politics. India
has always been a major election issue in
Nepal, while Nepal is not even mentioned

52 The aid from China was moderated for various
reasons. Even though, roads have been constructed
to link Tibet to Nepal, the Himalayas remains a
strong natural barrier. In 1989, China was itself
going through domestic upheaval. Moreover,
following to the Tienanmen massacre, it became
increasingly isolated from the international scene.
Finally, it was unwilling to threaten its newly
established relationship with India.
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during the elections in India. As mentioned
by Nishchal Nath Pandey, ‘Major political
changes in Nepal have each time been the
upshot of mishandling of the relations with
India be it the ousting of the Rana rule in
1950, the royal takeover of 1960, or the
change of 199073

*% Nishchal Nath Pandey , 2003, Nepal's Foreign
Policy vis-a-vis India and China: The Security
Imperatives, Institute of Foreign Affairs, April 9,
2003 < http://www:.ifa.org.np/article10.htmI>
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Section 3 : Comparison of the
two water regimes

Genesis of the water regime between
India and Nepal

The Sarada Treaty: a ‘pathetic
underrating’ of Nepal’s water resource
or the roots of the Nepalese feeling of
being ‘cheated’.

Water relations between Nepal and its
downstream riparian started in the 1910s
when British India approached Nepal to
harness the Mahakali River (called Sarada
River in India). In 1920, the Sarada Treaty
was signed. It provided for the
construction of a barrage at Banbassa and
a power station at Khatima in connection
with the Sarada Canal Project aimed at the
development of irrigation in what is now
called Uttar Pradesh. Since the Mahakali
River is a border river, India needed the
approval of Nepal to build the dam. Nepal
agreed to give the British 4,000 acres of
the left bank in exchange for an equivalent
forested area further to the east as well as
Rs. 50,000 compensation for Nepal®. As a
result of this land exchange, the whole
project was located within Indian territory.
For Dipak Gyawali, ‘the Sarada treaty is
an example of Nepal’s lower riparian
neighbour making plans for water resource
development on its own and approaching
Nepal for the minimum needed for the
construction’. He also mentions that it is

> Dipak Gyawali and Ajaya Dixit , 2001, How not
to do a South Asian Treaty..., in Himal, april 2001
<http://www.himalmag.com/apr2001/essayl.html >
* Gyawali, Dipak , 2000, Nepal- India Water
resource Relations, in Zartman and Rubin (eds),

an illustration of the *pathetic underrating’
of Nepal’s water resource value.

With the independence of India in 1947
and the democratisation of Nepal in 1951,
the development of Nepali and Indian
shared rivers became a priority for the
modernization and economic development
of both countries. The two treaties
concerning the Kosi River and the Gandak
River were signed respectively in 1954 and
1959 but their implementation was delayed
for a long time. These treaties were
subject, indeed, to high criticism within
Nepal and the domestic pressure was such
that successive Nepali governments® had
to renegotiate the treaties. India accepted
to amend them in 1964 and 1966 (and
again slightly in 1971 and 1978) after
months and even years of talks. Despite
significant modifications in the provisions
of both treaties, Nepalese opinion
remained that Nepal policy makers were
Indian puppets selling off the water
resources of the country to India. To have
a better understanding of the current water
resource relation between India and Nepal,
it is important to look carefully at the
provisions and amendments of the Kosi
and Gandak Treaties whose regime
profoundly shaped the current water
relations between the two countries.

The Kosi Treaty : toward a water
relation of financial and technical
dependence.

The Kosi River is the biggest and the most
silt-laden river of Nepal. During the
monsoon period, it regularly provokes
disasters in Nepal but especially in the
Indian state of Bihar where it is called the
‘river of sorrow’ (also because of the
lateral migration of the river). For many
years, the harnessing of the Kosi River had

Power and Negotiation, the University of
Michigan, 2000, : 129-154, p 137

% Nepal was then experiencing a particularly
unstable political life with many short-term
governments.
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been a priority for India. The scheme India
wanted to develop was aimed at flood
control, irrigation and hydropower
generation. For these purposes, a barrage
and a pair of embankments had to be built
in a special site located 8 km inside Nepal.
Two canals were planned to drain water
from either side of the barrage thereby
transferring it for irrigation to the Indian
territory. Finally a 20,000 KW power house
was to be located along the Eastern Canal
on the Indian territory. The 1954 Treaty
provided that India would acquire the
territory concerned by the project for an
indefinite length of time (in this case the
territory would be acquired in exchange
for financial compensation and some
irrigated areas but not like in the case of
the Sarada barrage where it was acquired
in exchange for forested land). The entire
project was planned, financed and
supervised by India. As Mukung Untawale
mentioned, the Kosi project became highly
controversial immediately after the signing
of the treaty. ‘The main Nepalese
criticisms of the Kosi agreement related to
what was seen as Nepal’s surrender of
territorial rights to India over the project
site for an indefinite length of time and
without adequate compensation, and the
perceived  impairment of  Nepal’s
sovereignty.”’ India and Nepal decided to
set up the ‘Kosi Coordination Committee’
to facilitate consultation and cooperation
on the project. In the late 1950s, Nepal got
India to agree that the irrigated surface in
Nepal be increased. After the Royal Coup
in 1960, the relationships between India
and Nepal became increasingly difficult as
Nepal became more demanding. King
Mahendra stated clearly his desire for
‘parity’ in Nepal’s relation with India.”®
Nepal managed to obtain from India
successive concessions. In the 1966

 Mukund Untawale, 1974, The Political
Dynamics of Functional Collaboration : Indo-
Nepalese River Projects, in Asian Survey, vol 14,
issue 8 (august 1974), 716-732. at 717

% Asian Recorder, May 13-19 1964, refered to in
Mukund Untawale’s article at 720.

agreement, the sovereign rights of Nepal
over the territory of the project were
restored. The territory was no longer
surrendered for an indefinite length of time
but was leased to India for a period of 199
years. After that, the constructions would
become Nepal’s property in exchange for
agreed compensations. The rest of the
renegotiation  concerned mainly the
Western Canal. Nepal kept opposing the
construction of such a canal through its
territory, unless India accept Nepal’s
demand. Nepal asked for a realignment of
the canal in order to increase the irrigated
acreage in Nepal (from 30,000 to 70,000
acres in the Saptari district). Nepal also
asked for royalty on power generated and
utilized in India as well as 50% of the
power (10,000kW). Nepal required also
that India construct transmission lines to
mutually-agreed points on the India-Nepal
border. As a consequence of these
successive renegotiations®®, the barrage
and the Eastern Main Canal were
completed in 1962 and the construction of
the Western Main Canal would not start
before 1972. It eventually became
operational in 1982.

Opinions are divided on the assessment of
the degree of ‘fairness’ of the Kosi Treaty.
Elhance seems to present the Kosi and
Gandak projects as a positive undertaking
for Nepal, especially if one considers the
fact that Nepal ‘was and remains unable to
construct large water projects on its
own.”® Nepal indeed receives ‘some water
for irrigation, protection against floods, an
estimated 10 MW of electricity, and a
valuable bridge that linked the eastern and
western regions of Nepal.” It is a difficult
exercise to try to assess the costs and
benefits linked to such projects. 1 would
like, however, to stress two major elements
which seem particularly ‘unfair’ in this
case. Article 4 of the 1954 Kosi Treaty

* The 1966 amendments of the treaty were
followed by further renegotiations that were not
subject to formal codification in a treaty.

% Elhance, 2000, at 181
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provided restricted access to water®’. In
1966, the article was modified ‘and not
only changed the tone of the provision but
also improved the Nepalese situation by
affirming Nepal’s right to withdraw water
from the Kosi River for irrigation or for
any other purposes and from the Sunkosi
River or within the Kosi Basin from any of
the Kosi tributaries’®. But, India retained
the power to regulate all the balance of
supplies in the Kosi river at the barrage
site. We should add that India later
opposed the construction of some
Nepalese projects on Kosi tributaries®. It
is also worth mentioning that the
agreement makes no provision regarding
the quantity of hydroelectricity to be
produced by India. Salman and Upreti note
that “in fact, India has not generated any
such power, thus depriving Nepal of the
promised benefit’ (Salman and Uprety,
2002, p 93). Finally the compensation for
the loss of land revenue is determined by
the land revenue at the time of acquisition
(5 Nepalese rupees per Nepali acre). The
fact that the increase in the value of land is
not taken into account reveals another
aspect of the ‘unfairness’ of the treaty. |
should also emphasize that Nepal has only
a very small arable surface and that the
submergence of scarce fertile land
represents a tremendous loss for Nepal.

%L Article 4 : “Without prejudice to the right of
Government to withdraw for irrigation or any other
purpose in Nepal such supplies of water, as may be
required from time to time, the Union will have the
right to regulate all the supplies in the Kosi River at
the Barrage site and to generate power at the same
site for the purpose of the project.”

62 Salman Salman, p 76. article 4 of the 1966
revised agreement : ‘His Majesty’s Government
shall have every right to withdraw for irrigation and
for any other prupose in Nepal water from the Kosi
River and from the Sunkosi River or within the
Kosi Basin from any other tributaries of the Kosi
River as may be required from time to time. The
Union shall have the right to regulate all the
balance of supplies in the Kosi at the barrage site
thus available from time to time and to generate
power in the Eastern Canal.’

% The Kankai project in eastern Nepal , In Rao and
Prasad at 167.

The Gandak Treaty: lessons learned
and resistance through stalling Indian
projects

The Gandak Treaty signed in 1959 and
amended in 1964 seems to avoid some
failures of the Kosi Treaty. It appears to be
less ‘unequal’. As in the case of the Kosi
Project, it was India that designed,
implemented and financed the scheme.
The Gandak project is also a multipurpose
project including flood control, irrigation
and generation of hydroelectricity. The
scheme is quite complicated. It involves
the construction of a barrage, two power
houses of 10,000 KWs capacity on each
side of the river (one on the Nepalese and
the other on the Indian territory), as well as
the construction of 5 canals (one entirely
in Nepalese territory, two entirely in India,
one starting in Nepal and flowing into
India, and one starting in India but
continuing in Nepal)®*. The barrage is
located on a portion of the Gandak River
that forms the boundary between India and
Nepal. As a consequence, India needed the
approval of Nepal to build the dam and the
canals. Nepal agreed to provide India with
the land required for the construction of
the barrage and the canals in exchange for
cash compensation (purchase price). India
would also have to pay land taxes as any
other proprietor of land in the area. Salman
and Upreti note that “article 3 (iii) provides
Nepal a measure of protection against
inflation, for the land taxes payable by
India will escalate along with the values
and tax rates applicable to the
area’(Salman and Upreti, 2002, p 93)
(unlike the Kosi agreement). Whereas the
Kosi Treaty is silent on these issues, the
1959 Gandak Treaty makes provision for
the ownership, operation and maintenance
of works. The power house, located on the
Nepalese side, will be entirely financed by
India, and then offered as a gift to Nepal.

% See map in the annexe III.
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Nepal will then be responsible for the
maintenance of the hydroelectric station
(article 8 (v)). India also offered to
construct the Western and Eastern Nepal
canals including the distributary system
down to a minimum discharge of 20
cusecs (article 5). The canal systems will
then be handed over to Nepal for operation
and maintenance at their cost. The
renegotiations dealt essentially with the
alignment and capacity of the irrigation
canals as well as with water allocation.
Nepal obtained from India to increase the
capacity of the Eastern Canal in Nepalese
territory from 614 to 850 cusecs which
allowed an increase of the irrigated
acreage by about 12,000 acres in Nepal
(Mukund G. Untawale, 1974 p 725). The
Don Canal was also extended further in
Nepal (Nepal Eastern Canal). According to
Salman and Upreti, the project provides
57,900 hectares of irrigation for Nepal and
1,850, 520 hectares for India (Salman and
Upreti, 2002, p 84).

The second important modification in the
1959 treaty is the suppression of article 10
which made provisions for shortages and
mentioned that water ‘shall be shared on
pro rata basis between the government of
India and His Majesty’s Government.’
Nepal’s right to withdraw water for
irrigation or any other purpose from the
river or its tributaries were reaffirmed and
Nepal agreed to a schedule annexed to the
agreement. Salman and Upreti note,
however, that ‘the agreement has
maintained an ominous silence as far as
the Project’s irrigation prospects for India
were  concerned. However, later
developments revealed that India had
actually been irrigating more than two
million hectares as opposed to a few
hundred in Nepal. Not surprisingly, this
kind of discrepancy was foreseen and will
continue to grow, not only because of the
size of India but also because the irrigation
system on the Indian side operates at
optimum levels whereas the irrigation
system on the Nepalese side is totally

dependent on water controlled by India’
(Salman and Upreti, 2002, p 91).

As in the case of the Kosi, Nepal’s demand
for renegotiations delayed the
implementation of the project. The Gandak
project was commissioned in 1971 and
was declared complete in 1985. Nepal
managed to obtain some important
concessions from India in the revised Kosi
and Gandak agreements. Despite some
evolution between the Kosi and Gandak
agreements, the water relations between
India and Nepal are marked by economic
and technical dependence. In both cases,
the project was designed according to
India’s benefits, realized through Indian
expertise and financed by Indian money.
Even though these projects created
important benefits for Nepal, many
Nepalese perceived these treaties as
profoundly ‘unequal’®®. These feelings
have a lot to do with the sensitivity of the
Nepalese with regards to national
sovereignty and resources.

The Karnali Project : an attempt for
independent development

In the 1960s and 1970s, Nepal tried to gain
autonomy from India by relying more on
foreign aid. Many hydroelectric stations
were offered as gifts to Nepal from
competing donors. Russia offered the 2.4
megawatt Panauti hydroelectric plant in
1964, and China offered the 10 megawatt
Sun Kosi hydroelectric plant in 1970,
International aid agencies also became
increasingly involved in Nepal. Nepal used
western consultants to design feasibility
studies of projects that would be
implemented by Nepal itself, with the
assistance of international funds. The

*Rameshwar Amatya, ‘We Have Been Cheated in
this Treaty’, in Jan Ekata (Feb 11 and Feb 19).<
http://library.wustl.edu/~listmgr/tnd/0206.html >

% Dipak Gyawali, 2002, Viable and Unviable
Hydropower Policies : and example from the
Himalaya
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Karnali project proposed to India was an
attempt by Nepal to move away from the
Kosi-Gandak water relations and to start a
more ‘equal’ relationship. The idea was
that Nepal would produce a lot of
hydroelectricity on its territory and sell it
to India®. In the 1960s, at least 10 sites for
hydropower development were identified
by the Japanese firm Nippon Koei in the
Karnali Basin. Various foreign firms also
got involved to design a hydropower plant
on the Karnali (the Snowy Mountain
Hydroelectric  Authority of Australia;
Norconsult — Norway; Electrowatt -
Swiss). In the 1970s, World Bank experts
had concluded that the Karnali project
could be undertaken with 80% external
and 20% Indian aid. But India was very
reluctant to sign on to such a proposal.
India wanted to have greater responsibility
in the project. India desired to continue on
a Gandak or Kosi model. Mukund
Untawale explains also that India was
particularly  anxious  ‘regarding the
possible “vulnerability” of northern Indian
industrial and defense establishments
(mainly in Uttar Pradesh) which would
have to depend upon power generated in
Nepalese territory — especially in the
context of the perceived threat from China
and Nepal’s “balancing” role between
India and China.”® Dipak Gyawali (2000,
at 139) also mentions that an important
obstacle to a successful negotiation was
that ‘India consistently either denied or
downplayed irrigation and flood-control
benefits.” Another difficulty was the price
of electricity. Nepal wanted to link the cost
of electricity sold to the cost of alternative
thermal generation in India. Dipak
Gyawali, studying the water and power
relation between India and Nepal, explains
that ‘Under such circumstances, the tactics
that best suited the Nepalis, and which
they adopted, was one of stalling. Since
Nepal’s demand for hydroelectric power or

" There were also suggestions about selling the
hydroelectricity of the Karnali to China. Mukund
Untawale p 726.

% Mukund Untawale, at 727.

modern irrigation was already very low
compared with that of India, they could
afford to wait. The result was that no new
agreements entered into force with India
until 1991, although several feasibility
studies of medium- and large- scale
projects were conducted with Western
expertise.” (p138)

The Tanakpur Controversy:

Nepal stopped its strategy of stalling in
1991 when the Nepalese government
signed the Tanakpur Understanding with
India. It is essential to study carefully this
agreement as it has been the main subject
of instability and controversy in Nepalese
political life. A way out of this impasse
was eventually found by including the
Tanakpur issue in the 1996 Mahakali
Treaty.

The Tanakpur Project consists of a barrage
on the Mahakali River which diverts river
water through a canal into a 120 Megawatt
run-of-the-river hydroelectric power plant.
The Mahakali River is the fourth largest
river of Nepal (after the Kosi, Gandak and
Karnali Rivers). It forms the border
between Nepal and India. Tanakpur is
located 6 km upstream from the Sarada
barrage, at the exact point where the river
enters the Indian Territory. This territory
was obtained in 1920 following to the
Sarada Treaty signature. The Treaty
provided that 4,000 acres (16 km?) of the
Nepalese left bank of the Mahakali River
be exchanged for an equivalent area of
forested land (see above: The 1920 Sarada
Treaty).

Considering that the Tanakpur project site
was fully inside Indian territory, and
neglecting that the Mahakali River was a
border river on its major stretches, India
unilaterally constructed the project from
1983 to 1989. However, close to the point
of completion, the question of Nepalese
land submergence arose. Dipak Gyawaly
and Ayara Dixit explain, ‘because of the
geometry of the land swapped in 1920, if
India tied the afflux bound to the high
ground in its territory, significant portion
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of Brahmadeo Mandi in Nepal would be
submerged’®. The Indian technical team
examined the least harmful afflux bound
solution and recommended that it should
be built in Nepali territory. For that
purpose, India needed a piece of land of
about 577 meters in length on Nepalese
territory (an area of about 2.9 hectares:
50m X 577m). The diplomatic relations
between Nepal and India were at that time
at the lowest level since the independence
of India (see above the 1989 trade and
transit crisis). After the 1989 blockade,
both new governments showed eagerness
to bring back good relations and such
relations were restored by linking, once
again, trade and transit with water issues.
During the same visit of Koirala Prime
Minister in December 1991 in New Delhi,
two separate treaties were signed : one on
trade and the other on transit. The
Tanakpur “understanding” was also agreed
upon. It allowed India to construct its left
afflux bound on Nepalese territory in
exchange for some water for irrigation and
power. Such an agreement was strongly
denounced as being once again a sell off of
Nepalese water resources. From 1991 to
1996, instability in Nepalese political life
was in major part linked to the ‘Tanakpur
controversy’. The new 1990 constitution of
Nepal® provides indeed that treaties
concerning natural resources have to be
ratified by a two-thirds majority (article
126)"*. However, the Tanakpur Agreement

% Dipak Gyawali and Ajaya Dixit, 1999, Mahakali
Impasse and Indo-Nepal Water Conflict, Economic
and Political Weekly, February 27, 1999. p553-564
at 555

™ The 1989 blockade contributed to the political
unrest of 1990. In April 1990, the King Birendra
faced what was called the ‘revolution’ and had to
legalize the existence of political parties. It was the
end of the party-less Panchayat regime. In
November 1990 a new constitution was adopted.

™ Article 126 : Ratification of, Accession to,
Acceptance of or Approval of Treaty or
Agreements:

(1) The ratification of, accession to, acceptance of
or approval of treaties or agreements to which the
Kingdom of Nepal or His Majesty's Government is
to become a party shall be as determined by law.

has never been ratified by the parliament
because no government dared to submit it.
In 1992, India agreed to renegotiate and
doubled the amount of power given to
Nepal (20 KW instead of 10 KW) but
protests in Nepal against the agreement
continued. Considering the Tanakpur
Agreement as valid, India completed the
barrage in 1992. In late 1992, the Supreme
Court of Nepal ruled that the Tanakpur
agreement was truly a ‘treaty’ and not
merely an ‘understanding’, and, for that
reason, it needed to be ratified by the
Parliament, barring which it would remain
illegal. Finding a way out of this impasse
became the major challenge of successive
governments in Nepal. In late 1995, the
Union Marxist Leninist government tried
to link the Tanakpur issue with the
Pancheshwar Multipurpose Project in what
was called the “Mahakali package
solution”” in order to resolve this
situation.

(2) The laws to be made pursuant to clause (1)
shall, inter alia, require that the ratification of,
accession to, acceptance of or approval of treaties
or agreements on the following subjects be done by
a majority of two-thirds of the members present at a
joint sitting of both Houses of Parliament: -

(a) peace and friendship;

(b) defence and strategic alliance;

(c) boundaries of the Kingdom of Nepal; and

(d) natural resources, and the distribution of their
uses.

Provided that out of the treaties and agreements
referred to in sub-clauses (a) and (d), if any treaty
or agreement is of an ordinary nature, which does
not affect the nation extensively, seriously, or in the
long term, the ratification of, accession to,
acceptance of or approval of such treaty or
agreement may be done at a meeting of the House
of Representatives by a simple majority of the
members present.

(3) After the commencement of this Constitution,
unless a treaty or agreement is ratified, acceded to,
accepted or approved in accordance with this
Article, it shall not be binding on His Majesty's
Government or the Kingdom of Nepal.

(4) Notwithstanding anything contained in clauses
(1) and (2), no treaty or agreement shall be
concluded in [sic] detrimental to the territorial
integrity of the Kingdom of Nepal.
<http://www.nepalhmg.gov.np/constitution.htm|>
"2 Marty, 2000, p 179.
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Article 126 of the new Nepalese
constitution is an important feature to take
into account in the study of Indo-Nepali
water relations. How much more
bargaining power it gives to Nepal, is not
sure. We will address this question further
in our study of the 1996 Mahakali Treaty.

The history of water relations between
Nepal and India is important element in
understanding the issues negotiated in the
1996 Mahakali Treaty that we will study
later on. Before that, I will contrast this
story with that of the Lesotho Highlands
Water Project Treaty.

How did the Lesotho Highlands Water
Project Treaty come about? The 1986
coup: “a water coup?”

The 1986 LHWP treaty is the first ever
water treaty between the Republic of South
Africa and the Kingdom of Lesotho. In
that sense, the history of water relations
between South Africa and Lesotho is very
different from the one between India and
Nepal. It is interesting, however, to draw a
parallel between two sets of events : the
1989 Indian blockade against Nepal, the
following regime change and the
agreement on the Tanakpur project in 1991
— and the 1986 South African blockade,
the following regime change and the
signature of the LHWP Treaty ten months
later. The particularly close timing
between the military coup of January 1986
in Lesotho and the signature of the LHWP
Treaty in October 1986 following 30 years
of unsuccessful negotiations, has led some
authors to conclude that there was a direct
linkage between both events and that the
military coup was, in fact, a ‘water coup’

sponsored by South Africa’®. If there is
some evidence that South Africa was
behind the coup, it is however more
difficult to show that water was the main
motivation. The primary concern for
Apartheid South Africa was to stop
Lesotho’s support and protection of ANC
rebels. As already mentioned, Chief
Jonathan’s policy toward South Africa
became increasingly hostile in the 1970s
and 1980s. In addition to denouncing the
apartheid regime in international forums,
Chief Jonathan’s government harboured
ANC guerrillas and established military
relations with communist sates such as
China, Cuba and North Korea. In 1982,
South  Africa launched a ruthless
commando raid in Lesotho against ANC
exiles and supporters. In December 1985,
following to the death of 13 white South
Africans killed by landmines supposedly
planted by Lesotho-based ANC guerrillas,
South Africa launched a similar raid after
Jonathan’s government had refused to turn
over all ANC leaders. South Africa also
reinforced the controls on the borders to
officially prevent arms from reaching
ANC insurgents based in Maseru, but the
controls were such that they resulted in a
de facto economic blockade against
Lesotho. This South African economic
blockade contributed manifestly to the
worsening of the situation in Lesotho but it
only indirectly led to the military coup.
The causes of Lekhanya’s coup cannot be
reduced to this external pressure’.

™ Homer — Dixon, 1994, “Environmental Scarcities
and Violent Conflict : Evidence from Cases”. In
International Security 19(1) : 5-40

The Inventory of Conflict and Environment (ICE-
American  University, Washington), Lesotho
‘Water Coup’,
http://www.american.edu/projects/mandala/TED/ic
e/LESWATER.HTM

Ammon Mutembwa, 1998, Water and the Potential
for Resource Conflicts in Southern Africa. P 19
http://www.dartmouth.edu/~gsfi/gsfiweb/htmls/pap
ers/text3.htm

™ The blockade lasted 3 weeks. Cobbe notes “there
have been no reports suggesting the absence of
basic foodgrains as opposed to shortages of
popular, but less essential foodstuffs, such as dairy
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Domestic factors are also very important to
take into account. Trying to explain the
sudden regime change in Januray 1986,
James Cobbe presents the deteriorating
economic situation in Lesotho as being a
more convincing cause of the coup: youth
unemployment, expanded budget deficits,
inflation, increases in indirect taxes
notably the general sales-taxes... He
further notes that ‘as 1985 came to a close,
there was no clear reason for the Basotho
in general to feel economically well
disposed towards the regime headed by
Chief Jonathan’ (p 76). The domestic
tensions between the BNP - Jonathan’s
party - and the military — headed by
Lekhanya seem to be the major reason for
the coup. A few weeks after the bloodless
Lekhanya military coup, two former
ministers of Jonathan’s government were
assassinated. These events are noteworthy
because they shed light on the real cause of
the military coup. Former Minister Sixishe
and Makhele were ardent supporters of the
policy of turning the Basotho National
Party Youth League into a paramilitary
force armed and trained by the North
Koreans™. It is recalled in another report
that Lekhanya, then the head of the
Lesotho Paramilitary Force (LPF), who led
the coup, reacted vigorously against
Jonathan’s late decision to provide
weapons to the BNP Youth League which
he considered a threat to his own
position’®. People’s dissatisfaction with
Jonathan’s autocratic and repressive rule
further exacerbated by the blockade
combined with the increasing tensions
among the military, led General Lekhanya

products, fruit and vegetables, cooking oil, and
meat. It was only petrol and pharmaceuticals that
South Africa totally stopped from crossing the
border; the movements of other goods and persons
were ‘merely’ subject to substantial delays and
harassments.” P 77

"> Africa Report, January- February 1987.

"® Simon Baynham and greg Mills, 1987, explains
that the Youth League, also know as Lesotho
Khotso, was being cultivated as a political
instrument to intimidate the government’s
opponents.

to surround Jonathan’s home with 1,500
LPF to officially ‘protect’ him on Januray
24, 1986. In an article of Africa Report, it
is mentioned that ‘Lekhanya allegedly told
Jonathan of the military’s discontent with
his approach to the blockade and warned
that the controversial Youth League of the
ruling Basotho National Party would have
to be kept under control.””’

What was the degree of involvement of
South Africa in Lekhanya’s military coup?
There is no evidence that any contact
existed between Lekhanya and the
government of South Africa for that
matter. Lekhanya’s government was first
denounced as being a South African
‘puppet’. It is true that the Lekhanya’s first
decision was to force at least 200 ANC
cadres to leave the country. The new
government, however, refused to hand
them over to South Africa as it had been
asked. He declared moreover, that he
would continue to offer asylum to ‘genuine
refugees’ from South Africa’®. What seems
to best describe Lekhanya’s policy is
‘pragmatism’. Lekhanya’s decision to stop
supporting international sanctions against
South Africa is a good illustration of this
‘pragmatism’. He had, indeed, once
declared : ‘After all, who gets hurt most by
sanctions?” Simon Baynham and Greg
Mills conclude their analysis of the first
months of Lekhanya’s policy by writing
that ‘whilst much more pragmatic than
Leabua Jonathan about their room for
manoeuvre, the indications are that
Lesotho’s new administration will not be
wholly  subservient to the South
Africans.’(p 54)

The signature of the Lesotho Highlands
Water Project Treaty with South Africa
can be seen as another illustration of
Lekhanya’s pragmatism rather than as
submission to South Africa. The content of

" Africa Report, March-April 1986

"8 Simon Baynham and Greg Mills, 1987, Lesotho :
between dependence and destabilisation; p54.
number of refugees estimated to 11, 000 in the
Kingdom

33



the LHWP Treaty, which | will analyse
later on, will be an additional argument
against the “water coup” story. For the
time being, it is essential to introduce
nuance into what had been classified as
thirty years of unsuccessful negotiations.
The idea of taking advantages of Lesotho’s
single natural resource through water
transfers to South Africa was proposed by
the British High Commissioner to Lesotho
in the 1950s when Lesotho was still under
British ~ rule.  The  British  High
Commissioner appointed Ninham Shand of
South Africa as a consulting engineer to
determine the viability of exporting
Lesotho's water to areas of surrounding
South Africa.”” When Lesotho became
independent in 1966, the governments of
Lesotho and South Africa entered into
negotiations over a project called ‘Oxbow-
Malibamatso’®® designed to transfer water
to the Witwatersrand, the industrial heart
of South Africa. The negotiations failed
over the purchase price of water®. With
the relations between South Africa and
Jonathan’s government becoming
increasingly tense, and South Africa
preferring to develop instead the cheaper
Tugela Transfer Scheme®® located wholly
inside South Africa, negotiations did not
begin again before 1978, when a Joint
Technical Committee comprising experts
from both countries, was formed to
prepare a feasibility study. In 1983, an
agreement was reached on a more detailed
project layout, which in turn required

™ http://www.lhwp.org.Is/overview/beginnings.htm
8 following a 1967 report entitled “The Oxbow
Scheme Consolidated Proposal”. It is a variant
from the first project of engineer Shand : in the
second scheme water was not delivered to the
Orange Free State gold mines but to the
Witwatersrand, the industrial heart of South Africa.
Meissner, 2000.

8 David Hirschmann, 1979, Changes in Lesotho’s
Policy Towards South Africa p 180.

8 Rand Water : Where does our water come from ?
http://www.randwater.co.za/Education/Wi_Details.
asp?Articleld=42

The Tugela scheme transfers water from the Tugela
River to the Vaal river system. The scheme was
completed in 1974.

further joint feasibility studies®. These
studies were completed in April 1986,

Looking at this record, it seems misleading
to say that negotiations were unsuccessful
for thirty years. The first projects studied
did not concern the same part of South
Africa than the one supplied by the LHWP
today, moreover before the Tugela Scheme
was developed, there was no real rationale
for South Africa to build the LHWP. One
could even say that the team of engineers
appointed by each government did a good
job in a short period of time considering
the then tense relations between both
governments and the level of details
reached in their feasibility studies. The
treaty that was signed in 1986 is clear and
detailed in its provisions for the
implementation of the project, which
reveals a high degree of technical
cooperation. The predominance of
technical aspects in the water relations
between South Africa and Lesotho is
probably an important feature to keep in
mind and to contrast with the highly
sensitive and non-technical character of
the water relations between India and
Nepal. The LHWP treaty is a good
illustration of the technical and pragmatic
cooperation between South Africa and
Lesotho. I now turn to its analysis.

8 Consultants appointed for the joint detailed
feasibility by Lesotho are : Lahmeyer MacDonald
Consortium (comprising Lahmeyer International of
Germany and Sir Malcolm Macdonald of U.K.) and
consultants appointed by South Africa are : Olivier
Shand Consortium (comprising Henry Olivier and
Ninham Shand Inc.).

8 http://www.Ihwp.org.Is/overview/beginnings.htm
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Analysis of the main principles and
provisions of the LHWP Treaty :

Institutional Design:

As just mentioned, the LHWP treaty
addresses  essentially  technical and
organizational matters. Article 3 of the
treaty stipulates: ‘the purpose of this treaty
shall be to provide for the establishment,
implementation, operation and
maintenance of the Project.” For that
purpose, the Treaty makes provision for
the establishment of three institutions. The
Lesotho Highlands Development
Authority (LHDA) is in charge of the
implementation, operation and
maintenance of the part of the project
situated in Lesotho. It is an ‘autonomous
statutory body under the laws of the
Kingdom of Lesotho’ ®*(art 6). The Trans-
Caledon Tunnel Authority (TCTA) is the
symmetric body of the LHDA for South
Africa and has the responsibility for the
part of the project situated in South Africa.
The treaty also makes provisions for the
creation of the JPTC: the Joint Permanent
Technical Commission which is composed
of three representatives of each delegation
and possesses full legal personality in the
territory of each party. The LHDA and the
TCTA shall consult the JPTC on a
continuous basis and obtain approval of
the JPTC for some specific matters
(implementation plans, maintenance plans,
and the allocation of costs between
parties). The JPTC, later renamed LHWC:
Lesotho Highlands Water Commission
meets frequently : once every two weeks,
which is uncommon for such a
commission. The LHWC has also an
important role to play in the prevention
and settlement of disputes (art 16). In the

8 For the first phase, it is estimated that about 97%
of the construction is located in Lesotho (Meissner,
2000).

event of a dispute arising, a party might
request the LHWC to conduct an
investigation and to present a written
report containing its recommendations to
both parties. The treaty also makes
provisions for the creation of an arbitral
tribunal if the dispute cannot be resolved
by negotiation. Art 16 (15) mentions that
‘the award of the Arbitral Tribunal shall be
definitive and binding on the parties, and
they shall duly and expeditiously give
effect thereto’.

The establishment of these institutions and
the presence of a dispute settlement
mechanism is a good way to guarantee the
principles of equality among states and
that of territorial sovereignty. This study of
the provisions of the LHWP treaty leads to
the same conclusion as that of M. P
Vorster who explains that ‘despite
significant disparity in size of land area
and population, as well as economic
development between these two states,
parity between them is maintained in the
institutionalised decision-making
machinery provided for or established by

the treaty’.%

Cost/Benefit apportionment:

Another important part of the treaty deals
with  financial  arrangements,  cost
apportionment and royalty payments (Art
10, 11, 12 and 13). Article 10 provides that
South Africa is responsible for the costs of
the water transfer aspects of the project,
irrespective of whether the work is
undertaken by the LHDA or the TCTA
(95% of the entire cost of the project) and
Lesotho is responsible for the costs related
to the generation of hydro-electricity on its
territory (estimated at 5% of the cost of the
entire project). For example, the LHDA,
Lesotho’s body, is responsible for the
appointment of contractors and consultants
and for obtaining finance for executing the
works in Lesotho. Contractors are paid
directly by the LHDA with funds obtained

8 M.P Vorster, p101
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by way of loan, but it is South Africa that
has to refund once the loan is due because
South Africa bears the costs while Lesotho
implements the project. This system of
cost replacement might be interpreted in
two ways. It is true that it contributes to
maintaining the principle of sovereign
equality of states. But | would also recall
that, when the project started in the mid-
1980s, South Africa's apartheid regime
was under international sanctions®’. The
system of cost replacement can be seen as
a method of getting around the sanctions.
Indeed, to avoid difficulties for the
international banks which provided some
of the loans, a London-based trust fund
was set up to channel the money. Lesotho
was the nominal borrower, but South
Africa was responsible for repaying the
money®.

The treaty explains also how the benefits
of the LHWP are shared. Article 12
provides that ‘South Africa undertakes to
share with Lesotho, by way of royalty
payments, on the basis of 56% on the part
of Lesotho and 44 % on the part of South
Africa, the net benefit’...

The method to estimate benefits of each
party rests basically on a comparison
between two projects: one entirely within
South Africa and the other necessitating
cooperation with Lesotho (LHWP)®. The

8 US Banks were particularly strict in the
application of the sanctions. American bank
lending to the South African public sector has been
halved since 1982. The situation worsened further
after the adoption of the Comprehensive Anti-
Apartheid Act in 1986 in the US. Source: Nicholas
D. Kristof, 1985, Sanctions against South Africa :
U.S. Banks Cut Loans Sharply to South Africans,
New  York  Times, August 3, 1985,
<http://richardknight.nomestead.com/files/nytbanks
.htm>

8 David Pallister, Blacklisting threat to UK firm in
dam cash scandal, The Guardian, Saturday July 6,
2002,
<http://www.guardian.co.uk/uk_news/story/0,3604,
750342,00.htmlI>

 The part of the treaty dealing with this issue is
quite complicated (art 12) and includes other
imaginary projects : one corresponding to a water

LHWP project was compared to the so-
called Orange-Vaal Transfer Scheme
(OVTYS). This Scheme provided that water
would be pumped from the Orange River
South West of Lesotho and transferred via
a canal to the Ash River Outfall, from
where it would flow to the VVaal Dam. The
feasibility studies and cost analyses found
that the LHWP was clearly far more cost
effective than the OVTS. The operation
and maintenance of the LHWP was also a
better option, because it relied on gravity
instead of pumps. As a result, the royalty
payments comprise two elements: a fixed
and a variable component. The fixed
component is calculated on the benefits
gained from the investment difference
between the two projects. It is payable
monthly to Lesotho up to 2045 (a fifty year
period from the beginning of payments).
The calculation of the variable part is
based on the difference in electricity costs
attributable to pumping operations and to
the difference in the costs attributable to
the operation and maintenance of the
alternative projects (art 12 (10)). The
variable components are converted into
unit rates and the amount paid over
monthly depends on the quantity of water
delivered during that month®. Royalties
should be paid as long as water is
delivered: there is no time limit.

transfer only and the other including the
hydropower component but the details of the
comparisons are not fully mentioned in the treaty
but in what is called the ‘Royalty Manual’ ( 3
volumes).

% The variable royalties amount to 14,24 cents/m3.
The Government of South Africa pays the
Government of Lesotho for the royalties through
the South African agent, TCTA. The royalties are
paid into a Lesotho Highlands Water Reserve Fund
(LHWRF) which is administered by the
Government of Lesotho. The annual amount of
royalties paid is around 100 millions Rand (for the
fixed part) and 80 million rands for the variable
part for an annual water delivery of around 580
million m3. source:
http://www.metsi.com/projects/lhwp_royalties.html
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The treaty also makes provisions
for ‘excess water’, meaning water in
excess of the Scheduled Monthly Demand.
If South Africa is prepared to accept the
excess water, Lesotho will receive
payment in respect of that water but at a
rate reduced to 50% of the variable unit
rates (art 13 (1)). Barett and Senaoana,
analysing the price of water under the
LHWP Treaty, concluded that ‘owing to a
lack of data, the net benefit is rather
crudely calculated as the reduction in costs
obtained when the OVTS is replaced by
the LHWP, where costs are the costs of
achieving ‘a delivery capacity of seventy
cubic metres per second’. Thus, the
division of benefits takes into account
neither hydroelectric power nor excess
water. However, the hydroelectric power is
to the benefit of Lesotho; and, if the
conclusions of the preceding section are
correct, Lesotho will also benefit most
from the excess water. It seems that the
agreement favours Lesotho even more than
the declared 56% and 44% suggest.’®
Unfortunately I lack the analytical tools to
evaluate the authors’ conclusion on the
price of excess water. | can notice, though,
that they make no mention of the 3 volume
Royalty Manual which contains the details
of the calculation of cost apportionment
based on a more complex comparison than
the single comparison between OVTS and
LHWP. Their analysis of the division of
benefits rests on a simplified and
erroneous version of the methodology used
in the treaty to calculate the costs
apportionment. We should therefore
consider with caution the analysis of the
two economists who conclude that the
LHWP Treaty favours Lesotho more than
South Africa.

After the analysis of the provisions of the
treaty, my conclusion acknowledges that
the institutions created, the dispute
settlement mechanism put into place and
the method of cost-benefit apportionment

°! Barett and Senaoana, 1998, The Price of Water
under the Lesotho Highlands Water Project,
Bulletin of Economic Research 50: 2, p 100.

are good illustrations of the preservation of
sovereign equality in this treaty.

An analysis of the project’s cost-benefit
apportionment would be misleading if we
did not, at least, try to take into account
social and environmental costs. The
evaluation of such costs is a particularly
tricky and subjective task as it refers, for
an important part, to conceptions of life,
development and well-being.

Angela Ciccolo proposes to re-examine the
LHWP  Treaty in the light of
environmental and social responsibility of
the two countries. She notices that the
treaty does not indicate how the costs of
potential environmental and social impacts
should be allocated between the Republic
of South Africa and the Kingdom of
Lesotho®. At the time the treaty was
signed, the environmental and social
consequences and costs seemed to have
been overlooked. The feasibility studies,
for example, failed to estimate carefully
the percentage of Lesotho’s arable land
and paid very little attention to the long
term consequences of the loss of arable
land for Lesotho. This probably illustrates
the mindset of decision makers in the mid-
1980s when environmental issues were not
considered as essential as today but it
might also reflect a certain influence of the
Republic of South Africa over the
preparation of the feasibility studies.
However, things improved with time and
Environment Action Plans (EAPs)®

%2 The only provision of the treaty dealing with
environmental and social costs linked to the project
is very vague : article 15- social and environmental
considerations : “ The parties agree to take all
reasonable measures to ensure that the
implementation, operation and maintenance of the
Project are compatible with the protection of the
existing quality of the environment and, in
particular, shall pay due regard to the maintenance
of the welfare of persons and communities affected
by the project.”

% Meissner notes that ‘“The EAPs provide the main
framework for the development of mitigation,
compensation, resettlement and development
measures for the short, medium and long term
lifespan of the LHWP.
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including a rural development plan, a
public health plan and a natural
environmental and heritage plan were
introduced in the early 1990s. The official
website of the LHWP clearly mentions that
“managing the mitigation of the
environmental and social impacts of the
Project in Lesotho has been an intense
learning process for LHDA, the Project
implementation organization in Lesotho.
From an ill-prepared start at the beginning
of Phase IA construction, much has been
learned, understood and appreciated
concerning the implementation of a social
and environmental point.” | should explain
also that the compensation policy was
revisited and reviewed in 1997 at the start
of Phase 1B. This evolution is the result of
both domestic and international pressures
(1992 Rio Conference ; establishment of
the World Commission on Dams, World
Bank’s new strategy). A list of the total
cost of the LHWP including environmental
and social costs is available in the LHWP
section of the official website of the
TCTA. The Government of South Africa,
through the LHDA, pays compensation for
affected people and makes payments for
the environmental rehabilitation in the
project area. In a report for the World
Commission on Dams, the economist
Stephan Klasen® tried to present a cost-
benefit analysis of the project for Lesotho.
He gives an estimate of the losses due to
the project (loss of housing, loss of
incomes, loss of land, threat to wetlands
and plants...) and compares these
estimations with  the  compensation
received from the LHDA. His final
conclusion is that Lesotho has gained from
the project because LHDA’s payments did
compensate for the losses. Moreover,
LHDA projects providing services such as

% http://www.metsi.com/home.htm

% Klasen, Stephan, Valuing Environmental and Socio-
Economic Losses Associated with a Large Infrastructure
in a Poor Country: A Case Study from a Water Transfer
System in Southern Africa (Department of Economics,
University of Munich)
http://www.dams.org/kbase/submissions/showsub.php?re
c=ECO095,

medical facilities, road networks and
telecommunications have improved the
area and have created capacity for the
tourism industry (recreational activities :
rafting...and a conservation park...).
However, this conclusion is far from being
unanimous. Some local NGOs, supported
by international environmental NGOs such
as Friends of the Earth, Probe International
or the International River Network, highly
condemn the project. Recently, the dispute
between local NGOs and the LHDA has
been referred to an ombudsman. He is in
charge of finding equitable solutions to the
problem of relocation and compensation®.
This illustrates how complex it is to put
into practice the principle of ‘equitable’
use of water resources, that has multilevel
implications indeed (international, regional
and individual level).

The goal of this paper is neither to
enter into the ‘big dam’ controversy nor to
discuss conceptions of development.
Through the LHWP case | would like to
discuss the method laid out in the treaty to
share water resources between Lesotho
and South Africa in an ‘equitable’ manner.

Shift from rights-based to needs-based
criteria:

I may first remark that the LHWP treaty
adopts a ‘needs-based’ rather than a
‘rights-based’ approach. This shift from
rights to needs is considered by Wolf*" as a
general trend in water treaty negotiation.
Rights-based criteria refer to
hydrographical or chronological criteria,
whereas needs-based values refer to
irrigable  land, specific projects or
population. He mentions the 1975

% Thabo Thakalekoala, ~TRC Under Heavy
Artillery Fire From LHDA, Mopheme/The Survivor
(Maseru), April 2, 2003,
http://allafrica.com/stories/200304070107.html
“The report of the Ombudsman into the complaints
leveled against LHDA is expected in May or early
June, 2003.”

% Wolf, 1999, Criteria for Equitable Allocations :
The Heart of International Water Conflict, Natural
Resources Forum, vol 23#1, Feb 1999, p3-30
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Mekong Treaty, which interestingly
defines the “‘equality of right’ not as equal
shares of water, but as equal rights to use
water on the basis of each riparian’s
economic and social needs. Wolf proposes
two explanations for this shift. The first
reason has to do with the psychology of
negotiation and the other with the fact that
needs are more easily quantifiable than
rights. It is interesting also to note that the
1997 UN Convention refers clearly to
‘social and economic needs’ to
determinate criteria of ‘equitable and
reasonable use’®. Moreover, when we
read carefully article 6, we can see the
predominance of needs over rights
consideration, which is a significant
evolution of traditional international law.
The notion of ‘equity’ complements that of
‘equality’ in this area of law (field of
common goods like the atmosphere). As
noticed earlier, the LHWP Treaty also
makes provisions to operationalize the
principle of ‘equal sovereignty’ among the
two states (institutional arrangements).

% Article 6 - Factors relevant to equitable and

reasonable utilization

1. Utilization of an international watercourse in an
equitable and reasonable manner within the meaning of
article 5 requires taking into account all relevant factors
and circumstances, including:

(a) Geographic, hydrographic, hydrological, climatic,
ecological and other factors of a natural character;

(b) The social and economic needs of the watercourse
States concerned;

(c) The population dependent on the watercourse in each
watercourse State;

(d) The effects of the use or uses of the watercourses in
one watercourse State on other watercourse States;

(e) Existing and potential uses of the watercourse;

(f) Conservation, protection, development and economy
of use of the water resources of the watercourse and the
costs of measures taken to that effect;

(9) The availability of alternatives, of comparable value,
to a particular planned or existing use.

2. In the application of article 5 or paragraph 1 of
this article, watercourse States concerned shall,
when the need arises, enter into consultations in a
spirit of cooperation.

3. The weight to be given to each factor is to be
determined by its importance in comparison with
that of other relevant factors. In determining what
is a reasonable and equitable use, all relevant
factors are to be considered together and a
conclusion reached on the basis of the whole.

The introduction of equity principles is not
at odds with the rule of equal sovereignty.
We  should consider  both  as
complementary. The LHWP Treaty is a
good example of this way of combining
elements of equity and equal sovereignty.

Economic approach and *Beneficial
Uses’:

A second characteristic of the method of
the LHWP Treaty to determine an
‘equitable’ share of water resources is the
fact that it rests on an economic approach.
In such a way that it is not the water itself
that is shared but the benefits gained from
the common exploitation of the project.
Note also that the method used in the
LHWP Treaty to define an equitable share
of water resources and resting on a
comparison between alternatives has
echoes in the 1997 UN Convention, which
refers also to ‘comparable alternatives’ as
a criteria to determine equitable use (art 6
(g9) of the UN Convention).

The line is thin, however, between sharing
the benefits coming from the sale of a
good or service derived from the common
exploitation  of  water  (such as
hydroelectricity, flood control, water
transfer, recreational activities ...) and
sharing the benefits coming from the sale
of water itself, as a resource. The LHWP
Treaty is a good illustration of the close
link between these two kinds of benefits
while the term ‘royalties’ contributes to the
confusion. It is interesting to note that the
official website of the TCTA answers ‘no’
to the frequently asked question : ‘Does
South Africa pay Lesotho for the
Highlands water?’®. It is true that the
treaty introduces the term ‘royalties’ as a
way to share the benefits gained from the
project in comparison with  other
alternatives. It is never mentioned that
royalties correspond to the price of water

99

http://www.metsi.com/projects/lhwp_royalties.htm

39



itself'®. Moreover, as Vorster'™ did, one
could add that the natural flow of the
Senqu/Orange river flows westward out of
Lesotho and reaches South Africa.
Therefore, the benefit to South Africa is
not merely to receive specified quantities
of water but rather to receive ‘regulated
quantities of water at a particular locality
and at a cost substantially lower than the
cost of any other scheme which could
afford  comparable  benefits.”  The
distinction between paying royalties for
water itself and paying royalties to share
benefits from a project is fairly important
because it implies the very definition of
water as a resource. This question is highly
sensitive at the international level, as
demonstrated by South Africa’s prompt
clarifications, noted above™®.

Issues of financial compensation for water
as a resource were also hotly debated in
the negotiations between India and Nepal
over the Mahakali Treaty. One important
bone of contention in the negotiations was
the method of sharing Mahakali River
water. Arguing that the river water should
be shared equally, but aware also that

190 Article 12: Royalty Payments: “Consequent
upon the implementation of Sub phase IA of the
project and in accordance with the provisions of
this Article, South Africa undertakes to share with
Lesotho, by way of royalty payments, on the basis
of 56% on the part of Lesotho and 44% on the part
of South Africa, the net benefit computed in
accordance with the provisions of §(2)...”

191 vorster, p112

192 The clarification South Africa made concerning
the fact that ‘it does not buy water from Lesotho” —
as if it were a ‘bad’ or ‘illegal’ thing. See official
web site
<http://www.metsi.com/projects/lhwp_royalties.ht
m>. The selling of bulk water from one state to
another seems to be taboo on the international
scene. The position of Canada regarding this issue
is very interesting. Canada has expressed the
greatest concern over the international trade in bulk
water. In 1994, the government of Canada took
action to ban the international trade in bulk water
and requested that each province implement a
voluntary moratorium on bulk exports. However, in
2001, the premier of Newfoundland called for
lifting the ban on bulk water exports and reopened
a vigorous debate that is still on going in Canada.

Nepal would not use an important part of
its share, Nepalese negotiators proposed
that India pay royalties for the right to use
river water in excess of 50% of the total
flow. India had a very different view on
the matter and explained that water, in
contrast to power, was no “commercial
matter” (Marty, p 185). As we will see in
the next section, such divergent points of
view, make the cooperation between India
and Nepal difficult. It is true that the
Mahakali Treaty has introduced new
principles in the water relations between
Nepal and India, and represents, in this
sense, a significant improvement in the
cooperation between the two countries.
However, as we will see, the treaty has
many  ambiguities and  important
disagreements remain concerning the
methods to put into practice the principles
laid out in the text.

How the Mahakali Treaty came about :

According to Frank Marty, one of the most
important factors to explaining regime
formation and the lack of effectiveness of
the Mahakali Treaty is the fact that
incentives are ‘distorted” and interests
‘heterogeneous’(p 162). According to him,
it is a ‘clear-cut positive externality
problem’. If this factor is important to take
into account, | do not see it as a convincing
explanatory variable. Indeed, in the case of
Lesotho and South Africa, we also faced a
‘clear-cut positive externality problem’ but
it seems that it has not hindered the
emergence of successful cooperation (the
LHWP is essentially a water transfer
scheme toward South Africa). One of the
main differences between the South
African case and the South Asian case is
the historical factor. As I tried to show
earlier, Nepal has accumulated mistrust
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toward India during its history of water
relations with India.

India started to consider the Pancheshwar
site as ideal site for a storage reservoir as
early as 1971. The idea was to regulate the
Mahakali flow, to develop irrigation'® and
to produce hydroelectricity.  India
perceived the site as ideal because it was
located close to the fertile plains of Uttar
Pradesh as well as the big cities and
industrial centres of the Northern and
Eastern regions of India'®. But Nepal was
not terribly enthused by the project. It
refused to cooperate as it had with the
Gandak and Kosi projects. As we saw
earlier with the attempt to develop projects
on the Karnali, Nepal preferred to harness
rivers that were located wholly inside its
territory and to work independently.
Moreover, if the site was attractive for
India, it was far less so for Nepal. Marty
explains indeed that “the far west of Nepal
was little developed; there were no major
urban centres, and land suitable for
irrigation was limited’(p 167).

Following years of pressure, Nepal agreed
in the late 1970s to study the project, but
insisted on the participation of foreign
consultants in the feasibility study as a
way to protect its interests. The two
countries were unable, however, to agree

1% |rrigation in the region was not developed to its
highest potential : the Sarada Irrigation Canal
constructed in the 1920s could not be used to its
full capacity because in the dry winter months the
river flow were often too low (a reservoir upstream
would allow for storage of monsoon flows and
increase irrigation at Sarada.) see Marty, 2000, p
166

104 Marty notes that ‘there existed other locations
suitable for storing river water and producing
hydroelectric power in the Indian Himalayas but,
unlike Pancheshwar, these sites were often far
away from Northern India’s industrial belt and the
rich agricultural lands of Uttar Pradesh and
Northern Bihar. Secondly, many rivers in northeast
India suitable for development India are shared
with Nepal. The Mahakali River, however, is the
only boundary river ; all other rivers flow from
Nepal into India, with the best sites for
development being located in Nepal.” P 167

on the role of foreign consultants, and
decided to undertake separate feasibility
studies in the late 1980s. In 1992, still
unable to agree on the composition of a
group of experts to write a Detailed Project
Report, the two countries decided to
continue to prepare separately detailed
studies (Marty, p 176).

It is noteworthy to recall that South Africa
accepted that Lesotho appointed foreign
experts in order to protect its interests — in
such a way that in the South African case,
the Feasibility and Detailed Feasibility
Studies were carried out jointly.

The negotiations between India and Nepal
were unsuccessful, for the most part, for
about 20 years. It is the change of
government in Nepal in December 1994
that made the situation evolve. The
communist party (UML : Union Marxist
Leninist), which had strongly opposed the
Tanakpur Agreement, came to power for
the first time. The new government first
asked to renegotiate the Tanakpur
Agreement. Receiving a negative answer
from India, the UML government
proposed in April 1995 to link the
Tanakpur problem with the Pancheswar
project in a ‘package deal’. In August
1995, the withdrawal of the World Bank
from the Arun 3 project was a very harsh
setback for Nepalese leaders who had put
enormous hopes in the development of this
201 megawatt hydroelectric project located
wholly inside its own territory’®. Dipak
Gyawali gives major importance to this
event when he writes that ‘Nepal’s interest
in building the Pancheswar high dam
mushroomed overnight after the collapse
of the Arun 3 project’ (Dipak Gyawali,

1% In August 1995, the new president of the World
Bank Mr Wolfensohn decreed that the risks
inherent in Arun-3 were greater than what Nepal
could bear. Dipak Gyawali explains further that ‘At
$ 1.1 billion, Arun 3 represented the largest
investment ever made in Nepal and hence also
constituted the investement with the largest
attendant risks. To put things in perspective, this
amount was slightly more than HMG’s then total
annual budget of $ 1 billion.” (Dipak Gyawali,
2002, P 12)
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2002, p 16). The Mahakali Treaty
incorporating the Sarada agreement, the
Tanakpur agreement and the Pancheswar
project, was signed in February 1996 and
ratified by both countries a few months
later in 1997.

It is important to note that the Pancheswar
Project was linked to the controversial
Tanakpur barrage in the Mahakali Treaty,
whereas the LHWP was not linked to any
other issue. The LHWP Treaty dealt
indeed only with the LHWP Project.

It is this very linkage between Tanakpur
and the Pancheshwar Project that was
criticized by many in Nepal. In an
interview of the monthly Mulyankan,
Dipak Gyawali explains : ‘We tied our
hands badly when Pancheshwar was
integrated with Tanakpur. Our position
became weaker. We lost our bargaining
power. We were euphoric to get 50 million
units more of electricity from below while
were unware of 5.5 billion units being
slipped out of hand in negligible price
from above.® Drawing further the
comparison with the LHWP Treaty, we
could say that in this case it was South
Africa who had a weaker bargaining power
in comparison to Lesotho because of the
international context of sanctions and
isolation vis-a-vis the Apartheid regime in
the 1980s'".

1% He also explains : ‘11 billions units of electricity
is generated from pancheswar. We get the half i.e.
5.5 billion unit. We do not have capacity to
consume this enormous amount of electricity.
Therefore, India will take these in a very cheap
rate. Now tell me, how great this achievement of
addition of 50 million unit of electricity from
Tanakpur when India has bagged 11 billion unit
from Pancheswar? If somebody sells 10 packets of
sweets of a shopkeeper he also gets 5%
commissions. is not it?” in Mulyankan, Feb-March
1996, translation by  Mahesh Maskey
<http://library.wustl.edu/~listmgr/tnd/0206.html>
97 see the role of the UN and UN specialized
agencies in the isolation of South Africa.

Main Principles and Provisions of the
Mahakali Treaty :

The Mahakali Treaty is composed of three
distinct parts. The first article deals with
the Sarada barrage constructed in the
1920s by India and recalls the quantity of
water attributed to Nepal. The second
article deals with the very controversial
Tanakpur project completed by India in
1992. This article is very detailed also and
provides for the quantity of water and
hydroelectricity that India gives in
exchange for a piece of land 577 meters
long to build the eastern afflux bund of the
Tanakpur barrage. The article mentions
that ‘the area remains under the continued
sovereignty and control of Nepal and
Nepal is free to exercise all attendant
rights thereto.” This article is essentially a
post-legitimation  of the  Tanakpur
Agreement.

The rest of the treaty deals with the
Pancheshwar Multipurpose Project.
Whereas the first two articles are very
clear and detailed, the rest of the treaty
lays out the main principles that are
supposed to govern the implementation of
the project. Some of them are vague or
even conflicting with one another. But
overall, the Mahakali Treaty represents an
improvement in the water relations
between India and Nepal. For example, it
is the first time that the principle of ‘equal
partnership’ is recognized. | should note
from the beginning of this analysis that
‘equality’ was the leading theme in the
negotiations'®. Nepal decided to cooperate
in the project, but, this time, on an equal
footing with India (to break with
cooperations a la Kosi or a la Gandak). A

1% Marty quotes about this strategy that : ‘what
might appear to be somewhat conventional wisdom
has considerable practical bearing. One Nepalse
critic of the Panchsehwar Project concluded that
“possibly the worst outcome would be if Nepal is
committed to an equal share of the project
investment in order to secure rights to half the
water and electricity for the sake of national pride
rather than for their intrinsic worth to Nepal”
(Thapa 1997, 54) quoted in Marty, 2000, p 196.
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good illustration of this principle is the
provision for the construction of two
hydropower plants of the same capacity on
each side of the river. The parties finally
agreed also to jointly prepare a Detailed
Project Report. Another significant
improvement in the cooperation between
India and Nepal is that both countries
agreed to work in a wholly ‘integrated
manner’, meaning that the construction
and the maintenance of the project will be
coordinated by a single body composed of
an equal number of representatives from
both  parties: the Mahakali River
Commission. The Mahakali  River
Commission is governed by the principles
of ‘equality, mutual benefit and no harm to
either  party’ (article 9.1). The
establishment of this institution is a good
way to guarantee the principle of ‘equal
sovereignty’. Such a principle is also
protected by the provision for a dispute
settlement mechanism (article 11), which
is also a big improvement in the water
relations between India and Nepal.

The second important principle of the
treaty is the “‘maximisation of net benefits’
(Article 3.1). For the first time, India
recognized benefits in the form of
irrigation and flood control along with
power benefits. In pushing for the
introduction of the principle of
maximisation of the benefits, Nepal
wanted to make sure that hydroelectricity
produced would be peak and not base
electricity as favoured by India. It is
unclear today how this principle will be
put into practice. This issue of peak or
base electricity is a major cause of
disagreement between the two parties.
Finally, the third major principle of the
treaty concerns water rights and is
particularly ~ ambiguous. Once the
Pancheshwar storage high dam project will
be completed, the flow of the river will
increase substantially. The question of how
the additional flow should be shared
between the two parties is therefore a new
concern. Indeed, article 3 mentions that
‘both parties agree that they have equal

entitlement to the utilization of the waters
of the Mahakali River without prejudice to
their respective existing consumptive uses
of the waters of the Mahakali River.’
Article 3’s ‘existing consumptive uses’
seem to contradict the provision of article
5 which mentions that ‘water requirements
of Nepal shall be given prime
consideration in the utilization of the
waters of the Mahakali River’. How
should this provision fit with the ‘existing
consumptive use’? This question is still
hotly debated and we will see later that the
Nepalese parliament, while ratifying the
Mahakali ~ Treaty, introduced  four
‘strictures’ ; one of them deals with this
very issue of water rights. Before studying
these strictures, we would like to present
some other rules laid out in the treaty
concerning the method to assess and share
the benefits and costs of the project.

Assessment and apportionment of
benefits:

India’s recognition of the existence of
benefits other than hydroelectricity is a
significant breakthrough in the relations
between the two countries™®. Some
indications for the assessment of irrigation
and flood control benefits are found in the
Letter of Exchange between the Prime
Ministers of Nepal and India of February
12, 1996, where it is mentioned that
‘irrigation benefit shall be assessed on the
basis of  incremental and additional
benefits due to augmentation of river flow,
and flood control benefit shall be assessed
on the basis of the value of works saved
and damages avoided’(Letter of Exchange,
83 quoted in Salman and Uprety, p 110).

19 Marty notes that ‘India’s refusal to recognize
downstream benefits was the principal reason why
the discussion on the Karnali stalled early 90s.’
(Marty, p183) We should also mention that the
very qualification of the Pancheswar project as a
‘multipurpose’ project instead of a ‘hydroelectric’
project was strongly debated. On Nepalse
insistence, the project is referred as the
‘multipurpose Pancheswar project’ in the treaty.
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Such assessments are supposed to be done
by the team in charge of the Joint Detailed
Project Report. Even the benefits derived
from hydroelectricity are subject to
discussion.  Hydroelectricity will  be
produced in an ‘integrated manner’ and
‘equally” shared, but an important
difficulty arises with the fact that a large
part of Nepal’s share will be sold to India.
The major bone of contention here is the
method used to fix the price of power. The
Letter of Exchange leaves the question
open : ‘net power benefit shall be assessed
on the basis of, inter alia, saving in costs
to the beneficiaries as compared with the
relevant alternatives available’(83 - a). As
in the case of the assessment of irrigation
and flood control, the guidelines are very
vague and leave room for divergent
interpretation. The problem of defining the
price of power is further complicated by
the already mentioned controversy over
peak or base power. Nepal defends the
‘cost avoided” formula to determine the
price of electricity and considers the
production of peak power by a thermal
plant in India as the only ‘relevant
alternative’. | would first note that there is
no clear mention of what kinds of
alternatives are available upon which to
base the price of power. Marty points out
that there are other types of ‘relevant
alternatives’ to consider ‘including other
modes of producing peak power (such as
pump storage plants or mixed gas-thermal
stations) or other hydro-electric power
projects in the Himalayas (for example the
Chukha Hydro-electric Project in Bhutan
which is a joint Indo-Bhutanese project
selling all power to India)’ (Marty, p 193).
Moreover, significant uncertainties are
introduced by the phrase ‘inter alia’,
which means that Nepal is not even sure
that the calculation of Pancheshwar power
price will be based only on a ‘costs
avoided” formula; it leaves room for India
to introduce other formulas such as the

‘cost plus’ formula which India had
originally preferred .

Cost apportionment:

Article 3.3 of the Mahakali treaty specifies
that “the cost of the project shall be borne
by the parties in proportion to the benefits
accruing to them’, which means that cost
apportionment  cannot  be  defined
separately from the assessment of benefits.
The assessment of benefits is therefore key
to the determination of the cost to be paid
by each party. To introduce such a
provision was a good way for Nepal to
make sure that downstream benefits of
irrigation and flood control be taken into
account and compensated. This provision
explains also why the assessment of
benefits accruing to both countries is so
problematic. Indeed, much is at stake.
Marty explains that ‘the smaller the value
of the project’s irrigation and flood control
components, and the greater the value of
the share of its power component, the more
will Nepal have to contribute to the
financing of the project because the costs
of the power component are shared
equally’(Marty, p191).

The difficulties linked to the assessment of
benefits and costs help to explain why the
Mahakali Treaty has remained a dead
letter. But even more interesting insights
are brought by a careful analysis of the
‘strictures’ attached to the ratification of
the Mahakali Treaty by the Nepalese
government. It appears indeed that
questions of sovereignty and equality,
particularly sensitive in Nepalese domestic
politics, are central in the understanding of
the current stalemate.

0 The cost plus formula refers to India’s
proposition to base the price of a unit of power on
the unit’s effective production cost to which a
certain royalty would be added. (Marty, p 184)
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Analysis of the Nepalese Parliament’s
‘strictures’:

After the introduction of the new Nepalese
constitution in 1990, international
agreements over natural resources have to
be ratified by a two thirds majority in
Parliament (article 126). The Mahakali
Treaty therefore had to be submitted to the
approval of Parliament''!. The treaty was
ratified but with strictures, which,
according to Dipak Gyawali, means only a
‘conditional  ratification’.  The  four
strictures are the following: (1)Nepal’s
electricity bought by India will be sold as
per the “avoided cost’ principle ; (2) When
the Mahakali Commission is constituted, it
will be done only upon agreement with the
main opposition party in parliament as
well as parties recognized as national
parties; (3) “Equal entitlement in the
utilization of the waters of the Mahakali
River without prejudice to their respective
existing consumptive uses of the Mahakali
River”” means equal rights to all the waters
of the Mahakali ; (4) Saying that
“Mahakali is a boundary river on major
stretches between the two countries” is the
same as saying it is “basically a border
river” (Dipak Gyawali and Ajaya Dixit, p
559). We would like to look carefully at
the third and fourth strictures.

Third stricture : ‘equal entitlement’” and
‘consumptive existing uses’ :

Members of the Nepalese Parliament
adopted the third stricture to clarify their
interpretation of article 3 of the Mahakali
Treaty whose ambiguity is the direct result

1 Dipak Gyawali and Ajaya Dixit denounced the
‘Pajero scandal’ as a ‘institutionalization of
corruption’. In November-December 1995, the
Deuba government would have bought parliament
members vote by allowing” MPs and senior
bureaucrats and judges the favour of importing
luxury vehicles duty free without disclosing their
sources of income.” The treaty was signed in
February 1996. (Dipak Gyawali, Ajaya Dixit, 1999,
p558)

of a compromise between the two parties
during the negotiations. Members of the
Nepalese Parliament have a very strict and
limited interpretation of the phrase ‘equal
entitlement’. As noted earlier, Nepal was
particularly insistent throughout the
negotiations on the implementation of the
principle of ‘equality’, which it interpreted
as a way to share the river water on a
50/50 basis. During the negotiation, Nepal
even asked India to pay for the water that
it would use over its share; Nepal was
aware that it would not entirely utilize ‘its’
50 percent of the river water. India refused
this proposal and even introduced special
terms in the Letter of Exchange to make
sure that Nepal would never ask for any
kind of compensation for the unutilised
portion of its share of the river water™.
The question of whether it is legal or not to
ask for compensation for the unutilised
portion of the share to which a state is
entitled, is highly debated on the
international scene; other states like
Kyrgystan or Turkey would like to impose
these types of financial compensations on
downstream states. As noted earlier, the
case of the LHWP is in this sense
particularly controversial -- even if we
tried to show that it is not the resource
water itself that is compensated but the
service of providing water at a particular
spot and with a particular flow.

Issues of compensation will be dealt with
differently according to whether the parties
agree on the principle of ‘equity’ or
‘equality’. As we saw earlier, the LHWP
Treaty belongs to a set of treaties that
assign water apportionment on ‘needs-
based’ criteria and so, moving away from
rights-based criteria. In the particular case
of the Mahakali River, the method Nepal

112 | etter of Exchange : Paragraph 3-b : ‘it is
understood that section 3 of article 3 if the
Mahakali Treaty precludes the claim, in any form,
by either party on the unitilized portion of the
shares of the waters of the Mahakali River of that
Party without affecting the provision of the
withdrawal of the respective shares of the water of
the Mahakali River by each Party under this
Treaty.” Quoted in Salman and Uprety p 112.
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wants to use to share the river water rests
instead on a rights-based approach. It is
interesting to note that Nepal stresses the
importance of describing the Mahakali
River as a ‘border river’ in the Treaty, as if
it were further justification for ‘equal
entitlement’. It is true that International
Water Law does not recognise any
distinction  between  ‘boundary’ and
‘successive’ rivers** ; but aren’t there any
consequences in  practice for the
implementation of ‘equality’ and ‘equity’
principles? The case of the Mahakali River
would suggest so. The description of the
Mahakali River as a border river has been
heavily discussed between India and Nepal
and is even the subject of the fourth
stricture, as we shall see below.

The issue of ‘equal entitlement’ is further
complicated by the phrase of ‘without
prejudice to their respective existing
consumptive uses’ that India wanted to
introduce in order to protect its prior uses.
In fact, India prefers a needs-based
approach. The problem, however, is that
the Mahakali Treaty only defines Nepal’s
existing consumptive use, and not that of
India. Salman and Uprety even suggest
that this is unfortunate and that it leaves
open an opportunity for India to
unilaterally define the scope of its
consumptive use (p 112). That is precisely
what India did in September 1997 when
‘the Indian Technical Team proposed that
the sharing of the Mahakali waters should
be done only after ensuring that the flow of
water to the lower Sarada project situated
about 160 km downstream from the Sarada
Barrage at the Nepal-India border is
assured as prior use’. Dipak Gyawali and
Ajaya Dixit note further ‘in fact, India
made prior rights claims based on the size
of its canals (built without Nepal’s
cooperation or permission) which amounts
to more water than there is in the river
itself” (p 560). Such a proposition

113 The Permanent Court of International Justice in
the River Oder case.

worsened the situation between India and
Nepal who appeared clearly at that time to
be unable to find middle ground for
sharing the Mahakali River. While trying
to understand why Nepal sticks so firmly
to the principle of ‘equal entitlement’, I
found interesting explanations in its
domestic politics as well as in its history of
water relations with India. Nepal has been
experiencing great political instability
since 1990, which is due, in major part, to
water issues — various governments,
accused of being Indian puppets, were
quickly overthrown after having attempted
to negotiate over water resources with
India.

Fourth Stricture : Mahakali as basically a
‘border river’ and the question of its
source

As already mentioned, the principle of
‘equal entitlement’ that Nepal is trying to
protect is linked to the question of the
status of the Mahakali River — *basically a
border river’ or ‘border river on major
stretches’” -- as well as the location of its
sources. Established in October 1996 to
control the implementation of the
Mahakali Treaty, and more precisely of its
strictures, a parliamentary committee
undertook important studies to clarify the
status of the Mahakali River and the
precise location of its sources. Since these
studies began, the discussions over the
Mahakali Treaty have been entirely
associated with the border issue at
Kalapani where the headwaters are
located™'*. Indian troops have been

4 Dipak Gyawali and Ajaya Dixit report that in
1997, former ‘Prime Minister Singh Shrestha gave
an interview to a Nepali Newspaper after a long
period of silence and explained that his government
had rejected the Mahakali project because of the
border problem at the headwaters’. They also
mention that ‘he further claimed that because of his
government’s  nationalistic  stance regarding
Kalapani and Mahakali, India imposed the
economic blockade of 1989’. in Tarun Rashtriya
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stationed at Kalapani since the 1962 war
with China. This disputed territory of 35
km2 is located at the junction between
India, China and Nepal. At question here,
is the interpretation of the 1816 Segauli
Treaty between the British and Nepal
which provided that the Mahakali River
would mark the western border between
India and Nepal. Both countries differ,
however, as to which stream constitutes
the source of the river. Nepal contends that
it is the Lipu Gad rivulet that should define
the border, which means that the area on
the East bank — the Kalapani — should be
Nepalese territory. India holds that the
river Mahakali begins further downstream
at the meeting point of the Lipu Gad with
the stream from Kalapani springs. In 2000,
the two governments agreed to study the
issue ; final strip maps should be prepared
by the end of 2003. (Alok Kumar Gupta,
2000 and International = Boundary
Consultants, 1998).

The analysis of these ‘strictures’ adopted
by the Nepalese Parliament reveals major
disagreements with some provisions of the
Mahakali Treaty, which suggests that the
Mahakali Treaty will not be implemented
any time soon. In July 2002, India and
Nepal even agreed to close down the joint
office of the Pancheshwar Multipurpose
Project. In November 2002, Dipak
Gyawali was appointed Minister of Water
Resources of Nepal, and, considering his
critique of the Mahakali Treaty''®, there is
little chance that it will ever be
implemented during his mandate. We may
raise the question of what would have
happened if the treaty did not have to be
ratified by the Nepalese parliament. Some
elements such as the former water treaties
and the Indian pressure on the Nepalese
government suggest that it would probably
have been implemented; which leads us to
believe that the provision of article 126 of

Saptahik, June 16, 1997, quoted in Gyawali and
Dixit, 1999, p 559.

1> Mulyankan, February - March 1996.

the new constitution of Nepal has
increased its bargaining power by forcing
India to make proposals suitable to a large
part of the members of the Nepalese
Parliament.

To understand the different outcomes of
the South African and the South Asian
cases, it is probably helpful to recall that
the regime of Lesotho and that of Nepal
were dissimilar at the time of the
negotiations. Lesotho was indeed under
military  rule whereas Nepal had
established a new democratic government
and had very special constitutional
provisions for water resources treaties. In
that sense, domestic pressures were much
less significant in Lesotho than in Nepal.
Finally, it should be mentioned that the
Pancheswar High Dam project has raised
important international protests.
Resettlements and environmental problems
seemed to have been neglected by India
and Nepal while studying the project.

Here again, the international context was
different in the case of South Africa and in
that of South Asia. We mentioned earlier
that the social and environmental impacts
of the LHWP Project were also overlooked
but, in 1986, international protests and
NGO pressure were not as significant as
ten years later in South Asia. Further
studies should probably look more
carefully at the question of third parties
and international influence on the two
cases in question -- even if my initial
assumption was that it had been negligible.
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Conclusions

One of my main objectives was to
understand what kind of relationships are
established when a military and economic
power meets a hydrological and
geographical power — situations referred to
as ‘cross-asymmetries’.

The analysis first introduces nuance into
the concept of power by presenting
dynamic elements in the history of the
relations between the riparians. We saw
how the Kingdom of Lesotho, which was
wholly dependent on South Africa for
economic and trade matters, contrary to
the conventional wisdom, managed to lead
a hostile policy against Apartheid South
Africa in the 1970s and in the early 1980s.
Jonathan’s government used Lesotho’s
weaknesses as a strategic tool to obtain
international aid. The power relationship
between Lesotho and South Africa was
further modified by the context of
international sanctions against Apartheid
that manifestly weakened South Africa’s
bargaining power.

In the case of India and Nepal, I also noted
a big gap in economic and military
capacities between the two countries.
However, the history of their relationship
was characterized by Nepalese distrust
toward India, which became an
increasingly determining factor as the
country democratised. The survival of
many Nepalese governments was indeed
directly linked to their policy choice
toward India. Moreover, article 126 of the
Nepalese  Constitution increased its
bargaining power by forcing India to make

propositions acceptable for the two thirds
of the Nepalese Parliament. For these
reasons, and contrary to the conventional
wisdom, Nepalese domestic politics is a
central explanation in the study of the
water relationship between India and
Nepal.

I also found it necessary to introduce
nuance into the measurement of ‘hydro’-
power — the power derived from an
upstream  position.  The  Nepalese
perception of having been cheated by India
and the consistently higher valuation that
Nepal places on its water resources
respective to Indian valuation, have been
significant obstacles in the cooperation
over water between India and Nepal.
Nepal’s hydroelectric potential might be
huge indeed, but the country has neither
the expertise nor the financial capacity to
exploit it on its own. Moreover, the
hydroelectricity market is distorted in
disfavour of Nepal : India is the only buyer
possible of Nepal’s electricity, and Bhutan
is a serious competitor in this field. The
assessment of the water related power was
somewhat easier in the case of Lesotho,
who faced no competition in this regard
and whose resources were of first
importance for some thirsty regions of
South Africa.

To understand the water relationship
between South Africa and Lesotho on the
one hand and India and Nepal on the other,
it is important to take into account
geographical interdependencies  and
domestic political factors. Military and
economic power asymmetry is not
necessarily the determining factor. In this
sense, Homer-Dixon’s hypothesis, that
‘conflict is most probable when a
downstream riparian is highly dependent
on river water and is strong in comparison
to upstream riparians’ is not verified. |
explained that the 1986 military coup in
Lesotho was essentially the consequence
of domestic causes, and the LHWP Treaty,
signed a few months later, resulted
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primarily from the pragmatism of
Lesotho’s new leader. The analysis of the
LHWP Treaty provisions is another reason
not to support Homer-Dixon’s ‘water
coup’ story.

In the second case study, Nepal seems to
have been successful in its attempt to
negotiate on an equal footing with India.
Besides Nepal’s will to negotiate on an
equal footing is the reason why it refused
to accept other principles but that of
‘equality’ in river sharing, defending
vigorously a rights-based approach.

If power asymmetries are important to
keep in mind while studying such water
relationships, it is also necessary to take
into account other elements such as
domestic politics and hydrological and
geographical conditions.

Linked to the first, the second objective of
this research was to analyse the methods
and principles used to share the river
water. The same questions of how to share
river water were discussed in both cases,
but the outcomes of the negotiations were
quite different. The two treaties are very
different both in their level of detail and in
their principles. The question of ‘equitable
sharing” and especially  cost/benefit
apportionment were central in both
negotiations. The LHWP Treaty adopts a
needs-based - economic- approach and
compares the project with alternatives to
calculate benefits™®. The benefits are
shared by the way of royalty payment to
Lesotho. Concerning the costs, the treaty
provides that South Africa will pay for the
water transfer component of the project -
that is 95% of the entire cost.

By contrast, the Mahakali Treaty is much
more vague and ambiguous. | have shown
that Nepal advocated a rights-based
approach and insisted on the principle of
equality to share the river water and the

118 The LHWP transfer of water is compared to

another water transfer project, which would have
been located wholly inside South Africa.)

benefits driven from their common project.
That is why Nepal asked to produce the
exact same quantity of hydroelectricity as
India even if it had no need for such a
quantity of electricity. Today, there is still
no agreement on the price of the Nepalese
electricity to be sold to India. Concerning
the water sharing, the treaty mentions that
both parties have an ‘equal entitlement to
the utilization of the waters of the
Mahakali River’. Nepal interprets this
principle as a right to an equal amount of
the river water. For that reason, aware that
it would not use all that water, Nepal asked
India, in vain, for compensation by paying
royalties for the unutilised portion of ‘its
share’ of the river water. 1 should make
clear the difference between the Nepalese
proposal and the South African solution: in
the Nepalese case, Nepal wants financial
compensation for the water itself, whereas
in the case of the LHWP, Lesotho receives
royalties in exchange for a service (ie:
transfer of water at a particular spot and
with a particular flow). Finally, concerning
the costs linked to the other components of
the Mahakali Project, the treaty mentions
that these costs shall be borne by the
parties in proportion to the benefits. But
the parties disagreed on the methods to
evaluate the benefits derived from the
project — irrigation and flood control: India
refused to use comparisons  with
alternative projects to evaluate the benefits
of this particular project (the same problem
occurred with the price of electricity).

In fact, India and Nepal were unable to
agree on what an ‘equitable’ - i.e
legitimate — share of the benefit/cost of the
Pancheshwar Project should be. Elhance
and  Waterbury’s  prediction  that
cooperation between riparian states is very
difficult and even impossible because of
the complex calculations of cost/benefit
apportionments, which sometimes involve
‘incommensurable’ elements, is somehow
verified in the South Asian case but not in
the LHWP case.

| should also recall that the Pancheshwar
Project was linked with other water issues
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in the Mahakali Treaty whereas the LHWP
Treaty had no precedent and was not
linked to any other issues. In this sense,
cost/benefit apportionment was much more
politicised in the case of the Pancheswar
Project than in the case of the LHWP.
Domestic politics was a decisive element
in the case of the Pancheshwar Project
because the treaty needed to be ratified by
the parliament, which was not the case in
Lesotho for the LHWP.

Following my analysis, it seems possible
to negotiate an ‘equitable’ sharing of an
international watercourse in cases of cross
asymmetries given the right conditions.
We saw that cases of cross asymmetries do
not necessarily lead to situations of
conflict and that it is even possible for
riparians to negotiate on an equal footing.
The real challenge then is to be aware that
the ‘equal right’” does not correspond to
equal shares of the river water, but to equal
rights to use water depending on each
riparian state’s economic and social needs
and to find fair ways of compensation.
‘Equitable sharing’ will be possible when
the two riparians agree on a solution they
both consider as legitimate.

However, missing from this study is the
role  of third parties, especially
international  financial institutions, in
deciding whether projects are
economically, socially and
environmentally sound. Indeed, a claim
was filed in 1998 with the World Bank
Inspection Panel in an attempt to forbid the
construction of Phase 1B of the LHWP
Project. What would have happened if the
World Bank had withdrawn from the
project? Also missing from this work is the
analysis of regional water cooperation. It
could be interesting to contrast India’s
unilateralism  with ~ South  Africa’s
multilateralism in ratifying the SADC
Protocol on Shared Watercourses. Finally,
it is hard to draw generalizations from only
two case studies. Cases such as
Kyrgyzstan and Bhutan could probably

bring further interesting insights into the
study of hydropolitics in  small
mountainous states.
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