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Executive
Summary

Discussions of environment-trade issues are notoriously
complex, opaque and cluttered with legalistic and technical
language. Amidst growing pressures for a greener, fairer
global economy, environmental stakeholders require
information and tools to engage effectively in the trade
policy arena. Stakeholders keen to promote green trade face
common questions about priorities and strategy, including:

- What updates in the content, implementation and
interpretation of trade rules could support green trade?

- Beyond improved trade rules, what other pathways and
opportunities could be used to foster cooperation and
action on green trade?

- How can trade policy better incentivize, require and support
business to prioritize green products, production, and
supply chains?

- How can the green trade agenda meet the needs of
developing countries?

- How can green trade agendas address the challenges and
opportunities for developing countries and respond to their
wider sustainable development priorities?

- Where are the political opportunities and prospects for
success greatest in 2021, and what kind of alliances would
progress require?

To help facilitate progress, Greening International Trade
serves as a non-technical entry point for actors keen to
navigate the environment-trade policy conversation and
promote more sustainable trade. It maps the current state of
play and identifies a range of possible pathways forward.

Greening International Trade argues that advancing green
trade requires a reframing of the environment and trade
narrative around a forward-looking Environment and Trade
2.0 agenda that!

- Safeguards and strengthens ambitious environmental
policies nationally and internationally,

- Harnesses trade and trade policy to incentivize and drive
green economic transformation,

- Reduces negative environmental impacts of international
trade and trade policies,

Executive summary
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- Supports sustainable, resilient, and fair international supply
chains,

- Addresses the wider sustainable development priorities of
developing countries and supports a just transition,

- Strengthens alignment of national trade policymaking
with environmental goals and sustainable development
priorities, and

- Supports democratic, transparent, and accountable
processes of trade policymaking.

Making this agenda a reality requires a four-pronged strategy.

First, greening trade must start with strong environmental
laws, regulations, institutions, and enforcement nationally,
complemented by international environmental agreements
that set out shared goals, targets, and obligations, including
minimum standards and trade measures where relevant.

Second, in terms of trade policies and agreements,
governments can green trade through a strategic approach to
measures and tariffs applied at their borders. Governments
can also update trade rules and policies relevant to
environmental action ‘behind the border. In addition to
bolstered environmental and sustainable development
chapters in trade agreements, this requires work to ensure
the core provisions and commitments defined in trade
agreements support environmental goals and incentivize
sustainable production and consumption. In each of these
areas, the report highlights the importance of consultation
with trading partners, transparency, fairness, and approaches
that respond to the wider sustainable development priorities
of developing countries.

Third, looking beyond trade rules, the report highlights a
range of additional pathways to stronger intergovernmental
cooperation on green trade that require attention, such as
green Aid for Trade and trade finance, improved monitoring,
green trade classifications and sustainability impact
assessments.

Fourth, the report highlights the opportunities presented by
stakeholder initiatives to green trade and supply chains, along
with a number of challenges, and identifies how trade policy
frameworks could support and complement these.
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I Introduction

Faced with compounding crises of climate, nature loss, and
pollution, the urgent need for a green global economy is
rising on the international political agenda. At the same time,
the world faces a profound equity problem: acute social and
economic inequalities between and within countries are
worsening alongside vastly different levels of vulnerability

to environmental risks and degradation. The COVID-19
pandemic has shown us the degree to which these issues are
inter-dependent and has spurred calls to ‘build back better.
From across the political spectrum and from all corners of
the world, the vision of recovery is one that is sustainable and
equitable.

As governments, civil society and businesses grapple with
how to achieve the deep and rapid economic transformations
that environmental sustainability requires,? the relevance

of international trade and trade policies to this green
economic recovery is increasingly clear. A growing range

of environmental and other actors know that trade and

trade policies are relevant to achieving their environmental
ambitions nationally and globally. And the policy environment
right now offers stronger opportunities for positive
engagement on environment-trade intersections than for
many years. To seize this moment, many questions need to be
answered. Most central among these are: How can we ensure
that trade and trade rules do not provoke or exacerbate
environmental harm? How can international trade rules,
policies and institutions be harnessed to support progress

on shared environmental goals and higher environmental
ambition? And which existing international arrangements —
national, bilateral, regional, plurilateral or multilateral — are the
most promising building blocks for further improvements?

Greening International Trade aims to help environmental
stakeholders engage effectively in the trade policy arena,
bridging the gap that exists because discussions of
environment-trade issues are notoriously complex, opaque,
and cluttered with legalistic and technical language. It
addresses an array of recurring questions that stakeholders
keen to promote green trade encounter about priorities and
strategy, including:

- What updates in the content, implementation and
interpretation of trade rules could support green trade?

- Beyond improved trade rules, what other pathways and
opportunities could be used to foster cooperation and
action on green trade?

- How can trade policy better incentivize, require and support
business to prioritize green products, production, and
supply chains?

- How can green trade agendas address the challenges and
opportunities for developing countries and respond to their
wider sustainable development priorities?

- Where are the political opportunities and prospects for
success greatestin 2021, and what kind of alliances would
progress require?

To help facilitate progress, this paper serves as a non-
technical entry point for actors who are keen to navigate
the environment-trade policy conversation and promote
sustainable trade. It maps the current state of play and
identifies arange of possible pathways forward.

Policy opportunities for greening trade

2021 is a significant year for international environmental
diplomacy — most notably because of negotiations for a post-
2020 Global Biodiversity Framework in October 2021 and the
26th UN Climate Change Conference of the Parties (COP26)
in December 2021, The UN Food Systems Summit is also
poised to be a key event for boosting the sustainability of food
and farming. In each of these international processes, there
are important trade-related opportunities and challenges

to be addressed. At the same time, countries are working to
advance progress on the UN Sustainable Development Goals
(SDGs), which provide an overarching policy framework for
advancing environmental, economic and social priorities in
tandem. Trade cooperation is identified as a core ‘means of
implementation’ to achieve them.

Recognition of the need to integrate global economic

and environmental policy making is growing,® and 2021
offers new openings to advance environmental goals in

the international trade policy arena. Among major powers,
the European Union (EU) is renewing efforts to align its
trade policy with its environmental ambitions, the Biden
administration has pledged to re-engage at the World

Trade Organization (WTO) and has already reignited its
multilateral diplomacy on environment, and China has made
several high-level commitments on environmental action.
Together, these developments signal that the prospect for
political engagement on environment-trade intersections is
stronger than in years. Many developing countries are also
more open to cooperation on the environmental dimensions
of international trade than in the past — especially those

with green exports to promote and those already facing

the economic costs of environmental degradation that are
fearful of the risks of further environmental shocks on their
production, infrastructure and trade.

In their preparations for the 2021 ministerial meeting of the

UN Conference for Trade and Development (UNCTAD),
governments have highlighted climate and the environmental
crisis as one of three key themes for attention.* At the WTO, the
launch of Structured Discussions on Trade and Environmentall
Sustainability in November 2020 provides an opportunity



for governments and stakeholders to advance a forward-
looking agenda. While negotiations at the WTO have long
been stymied — and trade tensions between major players
remain significant — the appointment of a new WTO Director
General with strong development credentials and a declared
commitment to environmental goals is also encouraging.

Meanwhile, a growing range of companies recognise the
array of environmental threats to supply chain resilience; the
importance of improved environmental performance to their
long-term business prospects; and the business potential

of global markets for green products. Underlining that
business needs a predictable and transparent trade policy
framework to incentivise investment in green production and
technologies,® and to compete effectively in green markets, a
number of business coalitions have joined the call for aligning
trade policy with environmental goals.

In short, the political momentum in favour of greening trade is
building.

The challenges

International trade diplomacy has, however, long struggled to
keep up with changing economic circumstances, policy goals,
and public expectations. Considerable political challenges
also complicate the task of greening trade.

First, international trade diplomacy must overcome enduring
tensions among major trading partners on a range of topics,
most obviously between the US and China, but also between
the EU and the US, India and China, and between the US

and many other countries. In the context of COVID-19, the
challenges many developed and developing countries face in
accessing critical supplies — of food, energy and medicines —
is stretching already frayed notions of international solidarity
and jeopardises the potential for international cooperation on
trade, on environment and on their intersection.

Second, trade policies and rules are key vehicles through
which governments will seek to address issues of competition
and fairness in the green global economy — and this may
intensify in the context of post-COVID recovery. Important
issues of fairness will also arise: developed countries will have
far more resources to allocate to greening their economies
than developing countries, and few currently meet their
commitments to providing environmental and development
financing to developing countries. Countries will also pursue
arange of different policy and regulatory approaches to
meeting shared environmental goals. International trade
diplomacy will thus face a triple challenge of promoting

higher environmental ambition, while also providing scope for
regulatory diversity in how to achieve it, and at the same time
minimizing unnecessary or unfair barriers to trade.

Athird challenge relates to the process of trade policymaking.
Civil society movements underline that large corporate

Introduction
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interests have long dominated trade policymaking nationally
as well as international trade diplomacy. The limited voice

of the diversity of relevant environmental stakeholders

and business interests in both developed and developing
countries in the definition of national economic goals and

in trade policymaking limits the scope for green trade
policymaking. At the same time, among civil society groups,
approaches to green trade vary widely and there are
divergent visions on what sustainability means and requires.
There are also very different visions of what a green economy
looks like, let alone agreement on the best path to get there.

Trade policy does not occur in a vacuum, but rather exists

in a broader, dynamic, and permanently contested context
that requires simultaneous attention to the economic and
social dimensions of sustainability. Governments intent on
forging a greener trade policy are, at the same time, trying to
meet the needs of many competing constituencies at home,
facing longstanding questions from their citizens about how
international trade affects local jobs, the resilience of supply
chains, access to essential goods and so on. In addition, to
achieve a successful greening of trade, trade policies need
to be supported and integrated with flanking policies relating
toinvestment, innovation, intellectual property, finance, debt
relief and development assistance.

Key messages

Advancing green trade requires a reframing of the
environment and trade narrative and a forward-looking
Environment and Trade 2.0 agenda that:®

- Safeguards and strengthens ambitious environmental
policies nationally and internationally,

- Harnesses trade and trade policy to incentivize and drive
green economic transformation,

- Reduces negative environmental impacts of international
trade and trade policies,

- Supports sustainable, resilient, and fair international supply
chains,

- Addresses the wider sustainable development priorities of
developing countries and supports a just transition,

- Strengthens coherence of national trade policies with
environmental goals and priorities, and

- Supports democratic, transparent, and accountable
processes of trade policymaking.

As governments seek to juggle pressures of competition
with the quest for environmental cooperation, views on
which trade policy measures and practical efforts have the
greatest potential to advance environmental goals vary
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widely, as do views on where best to pursue these. Looking
ahead, it will be important to pursue nuanced approaches
tailored to the countries and trading partners in question: the
priorities and most effective strategies for greening trade will
differ among North-South, North-North, and South-South
trade arrangements and will depend on their relative size,
economic circumstances, power relations and environmental
performance. The environment-trade priorities for the US-
China context, for instance, will be different to those for a
UK-US trade deal, an EU-Indonesia deal, or for intra-African
trade. A viable green trade agenda at the multilateral level will
also demand a distinct approach that blends environmental
ambition with inclusiveness in the context of the wider
sustainable development and trade challenges facing
developing countries.

This paper cautions against generalizations about the
behaviour and interests of developing countries on
environment and trade, which too often present a dichotomy
between developed and developing economy interests. Like
developed countries, many developing countries pursue
environmental policies today out of awareness of the urgent
need for action, self-interest, and demand from domestic
constituencies. Most are keen to establish and bolster

green sectors and international market share, to participate
in and reap more value from international supply chains,

and to avoid marginalization in a greener global economy.

A growing number of develeoping countries are adopting
environmental-driven practices for export-oriented sectors,
even if not extended to the domestic economy, are concerned
about environmental risks to their trading prospects, and are
actively interested in promoting a green trade agenda.

That said, important North-South tensions remain in trade
and on environment-trade issues as well. Here, context is vital:
many developling countries argue that rules on trade have
long been tilted against them and limit their policy space for
economic development,” and that developed countries have
failed to address key development concerns. Developing
countries have a strong interest in ensuring that environment-
trade policies and rules are designed in ways that support
green transformation and just transition in their economies,
and that these are complemented by adequate trade finance,
environment and development financing, private sector
investment and debt relief. In this respect, neither trade
policymaking, nor environment and trade policymaking, occur
inisolation but are part of a wider economic system and policy
landscape, and environmental context.

Making this agenda a reality requires a four-pronged strategy.
First, greening trade must start with strong environmental
laws, regulations, institutions, and enforcement nationally,
complemented by international environmental agreements
that set out shared goals, targets, and obligations, including
minimum standards and trade measures where relevant.

Second, in their trade policies and agreements,
governments can green trade by upgrading trade policies

and rules that apply to measures at the border as well as

8

to environmental actions ‘behind the border’. In addition

to bolstered environmental and sustainable development
chapters, this also calls for ensuring that the core provisions
and commitments defined in trade agreements support
environmental goals and incentivize sustainable consumption
and production. In each of these areas, the report highlights
the importance of consultation with trading partners,
transparency, fairness, and approaches that respond to

the wider sustainable development priorities of developing
countries.

Third, looking beyond trade rules, other pathways to foster
and strengthen intergovernmental cooperation that supports
green trade are also required. Fourth, stakeholder initiatives
can support sustainable trade, but also present challenges,
and trade policy frameworks could better address these.

Whereas most reports on environment-trade interface
provide policy, legal or economic analysis of specific
environment challenges or country-specific viewpoints, the
ambit of this paper is broader. It maps the state of play in the
international trade and environment policy landscape, and
highlights where openings exist to tackle the environmental
challenges arising from trade and trade policy, and to harness
them in support of environmental action.

This paper does not aim to provide an environmental
assessment of any specific trade agreements (TAs) or
provisions or which pathways would provide the greatest
environmental impact. It recognizes the importance and
relevance of an array of intersecting sustainable development
challenges on the trade policy agenda - including issues

of gender, poverty eradication, income inequality, health,
indigenous peoples, human rights, labour rights and decent
work, butintegrating all of these critical aspects was beyond
the scope of this paper. These deserve stronger attention in
future research and on the policy agenda.

This paper has four parts. Part 1 provides a snapshot of the
international environment and sustainable development
challenges and commitments that set the context for the
push to green international trade. Part 2 highlights existing
environment provisions in trade agreements. Part 3 reviews
the multiple pathways for advancing a proactive Environment
and Trade 2.0 agenda to green trade. Part 4 assesses the
political context and prospects for action, including a road
map of opportunities in 2021. The paper concludes with
recommendations on principles, priorities, and political
strategies for greening international trade.



1.

International policy
context: Priorities
and actors

Thirty years of debate on trade and environment have
spawned a diversity of actions at the national, regional,
plurilateral and multilateral levels, a vast array of policy
papers, legal analyses and technical proposals on specific
environment-trade issues, and an array of activities on

the part of international organizations. Alongside this,
stakeholders from business and civil society sectors have
launched a broad range of practical efforts to push for
greener trade policy and sustainable supply chains. These
developments have been informed by extensive scholarly
literature on how trade, environment, and sustainable
developmentintersect, including numerous studies on the
effects of trade on the environment, and whether trade
liberalization is good or bad for the environment. Conversely,
there is also a growing literature on how the world'’s
environmental crises can modify trade patterns, disrupt
supply chains and harm the trading prospects of countries.

International policy context: priorities and actors
. ______________________________________________________________|

A range of international commitments on sustainable
production and consumption set the context for ongoing
efforts to green trade and trade policy. The SDGs, along

with international agreements to address the triple crises

of climate, nature and pollution, are of central relevance to
efforts to ensure that trade and trade policy better support
progress toward a green global economy (see Figure 2). This
chapter sets the scene with a brief review of each of these
international priorities in turn, while recognizing the linkages
between them.

1.1. SDGs and trade

The anchor of current international efforts on sustainable
production and consumption is the SDGs, which represent
the core of the UN's 2030 Agenda.® SDG 12, which focuses
explicitly on the need for a transition to more sustainable
consumption and production, has a long history in
international diplomacy. The importance of sustainable
consumption and production was highlighted at the 1992
Rio Earth Summit and reiterated again at the 2012 Rio

+20 Summit, where governments agreed to a 10-year
Framework of Programmes on sustainable consumption
and production patterns.® Despite a vast array of activities
and efforts, however, progress has been fragmented and
piecemeal. Reviews hosted by the UN High-Level Political
Forum on Sustainable Development have repeatedly noted
that although cost-effective and high-impact solutions exist,
significant gaps in implementation and a shortfall of concrete
changes in practices hamper progress on SDG 12.1°

I Figure 1. Sample of topics on the international environment and trade agenda

Sustainable, resilient Biodiversity &

Green exports - trade
in environmental

Green technology Non-tariff barriers &

supply chains intellectual property T S - transfer sustainability standards
Fisheries Trade in environmentally
silies sensitive or
Sz hazardous goods
Blue Plastic
Economy pollution
Environmentally Green Aid for Trade O lllegal trade Circular
Sustainable agriculture & trade fi mitigation, adaptation i wildlif
e T trade finance & resilience in wildlife economy

Source: Author’s own diagram.
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I Figure 2. How are trade and trade policy relevant to a green and just global economy?

Intersecting environmental
crises present significant
sustainable development
challenges

Climate

Biodiversity

Pollution
loss

Source: Author’s own diagram.

The SDGs also include a number of specific trade-related
goals and targets that are relevant to green trade. SDG 14
on ‘Healthy Oceans'’ has, for instance, put the sustainable
use of ocean resources and the ‘Blue Economy' high on
the environment-trade agenda for a number of developing
countries and IGOs. This included on trade-related aspects
of promoting sustainable value chains for seafood and other
living marine resources."" SDG 14 also set a 2020 deadline
foraWTO deal to reduce environmentally harmful fisheries
subsidies. Additionally, SDG 15 ‘Life on Land’ focuses on
protecting, restoring and promoting sustainable use of
terrestrial ecosystems, sustainable forest management,
combating desertification, halting and reversing land
degradation, as well as halting biodiversity loss. It also
includes targets related to combatting illegal trade in
endangered species.'?

Further, SDG 17 on ‘Partnerships for the Goals’ recognizes
trade as a “means of implementation” for the 2030 Agenda as
awhole and underlines the importance of a “universal, rules-
based, open, non-discriminatory and equitable multilateral
trading system.”’® In broad terms, the SDGs suggest that
arealignment of trading relations in favour of developing
countries is vital to advance progress on a suite of issues —
from sustainable agriculture to environmentally sustainable
natural resource extraction.

Although the SDGs are routinely cited by both stakeholders
and governments to build political support for specific
trade-related proposals and for greater Aid for Trade, talk
has yet to be matched by action. At the WTO, governments
failed to reach the SDG deadline of 2020 for a deal on the
reform of environmentally harmful fish subsidies, despite
19 years of negotiations, though efforts to conclude a deal
in 2021 continue. Meanwhile, although the EU routinely
includes sustainable development chapters in its bilateral
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and international
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trade arrangements with both developed and developing
countries," the SDGs have limited traction as a guiding
framework for most bilateral and regional trade negotiations.
While talk of the SDGs does arise in trade diplomacy, the
dominant narrative and work of international organizations

is on how to use trade and investment as vehicles to achieve
the SDGs,"® with less emphasis on exploring or addressing
harmful impacts of trade or trade deals.

Abroad range of international organizations are working on
some aspects of SDG 12. The UN Environment Programme
(UNEP), for instance, has a range of work focused on
sustainable consumption and production (see Box 1). The
International Organization for Standardization (ISO) works to
promote sustainable consumption and production patterns
by helping stakeholders develop sustainability standards on
issues ranging from procurement to production methods on a
vast diversity of goods and environmental goals.'® In line with
SDG 12, the UN Food and Agriculture Organization (FAO)
coordinates a number of global activities and initiatives on
topics such as food loss, waste reduction, and sustainable
agriculture.”” The International Telecommunication Union'’s
(ITU) work on SDG 12 includes its Global E-waste Statistics
Partnership (GESP), which aims to help countries produce
and track e-waste statistics.'®

On the trade front, UNCTAD and the International Trade
Centre (ITC) have numerous programmes that aim to
support progress on SDG 12. UNCTAD's Trade, Environment,
Climate Change and Sustainable Development Branch,

for instance, works to foster national capacity to produce
‘green’ exports, to influence international environment

and trade negotiations, and to design appropriate national
policy frameworks."” Its activities include work to support
adoption in developing countries of voluntary sustainability
standards, which can be especially complicated and costly



for smallholder farms and other small-scale businesses, and
National Green Export Reviews (NGERs) that assess the

national potential to promote green sectors that generate new

employment and export opportunities. UNCTAD also hosts
the BioTrade initiative, which aims to boost environmentally
sustainable exports of goods and services derived from
plants and animals. Alongside, the ITC works to help micro,
small and medium-sized enterprises (MSMEs) from
developing countries adapt to changing market requirements,
meet international sustainability standards, participate in
sustainable supply chains, and compete in export markets
where sustainability can be key to business profitability.

Notably, while the SDGs are widely appealed to by
governments and a diversity of stakeholders, some critics
raise questions about the coherence of those SDGs focused
on protecting the planet from degradation and achieving
‘harmony with nature’ with those calling for sustained

global economic growth as a means for achieving human
development objectives, especially in the context of the need
for urgent and rapid action on climate change.?® Although a
thorough examination of this viewpoint is beyond the scope
of this paper, it serves to underline the importance of debates
about what kinds of growth can promote environmental
sustainability and keep economic activity within planetary
boundaries, with some calling for ‘degrowth’ and others for
decarbonized and dematerialized growth. It also signals

the importance of metrics for economic and societal
performance beyond GDP per capita, and that environmental
sustainability requires a focus on reducing inequality within
and between nations, incouding resource and energy
consumption per capita in high-income nations.

International policy context: priorities and actors
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1.2. The climate crisis and trade

Amid pressures to ratchet up climate commitments in the
context of COP26 and the Paris Agreement, recognition of
the need to align trade policy with climate ambition is growing,
as is awareness of the scale of carbon emissions embodied
ininternational trade?' and associated with trade-related
international transportation,?? and the impacts of the climate
crisis on international trade.

As a detailed review of the wide range of climate-trade issues
and proposals is beyond the scope of this paper, Figure 3
illustrates a sample of the topic areas that governments,
NGOs, businesses, and scholars have put on the table for
discussion.? The key message to take away is the growing
focus on climate and trade policy intersections, including by
business groups speaking in favour of a more predictable and
transparent trade policy framework that enables and supports
climate action.

Looking across climate-trade issues, key questions shaping
international policy discussions include:

- How can trade and trade policy support decarbonization of
production at home and abroad?

- How can trade policies help address concerns about
carbon leakage and fears that national climate policies
may lead businesses to lose market share to more carbon
intensive competitors from abroad?

- How can trade policy support the transition by national
industries and communities working to decarbonize and
bolster green job while also promoting transparency,
fairness and openness in the global trading system?

- How to ensure that countries do not ‘offshore’ their carbon
footprint through consumption of imported products
produced unsustainability elsewhere?

- How to reduce the carbon footprint of international
transportation associated with trade?

- How to promote transparency, fairness and use of climate-
related standards and labelling that apply to international
trade?

- How to balance calls to use trade policy as a powerful
lever for stronger climate ambition with concerns about
economic consequences for developing countries and the
need for cooperation on a just transition?

- How to address the impacts of climate change on trade,
including supply chain risks due to climate-related natural
disasters, the need for climate-resilient trade infrastructure,
and the challenge adapting production and exports to
changing climate realities?

11
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I Figure 3. Sample of climate and trade policy intersections

Border-related measures

Liberalization of climate-friendly goods and services

Border carbon adjustments

Quotas or bans on ‘high emissions intensity’ products

International cooperation on emission trading systems

‘Behind the border’ measures

Climate related standards, labels and due diligence requirements (government and voluntary)

Trade disciplines on fossil fuel subsidies

Greening trade rules (e.g. on subsidies, government procurement, investment) to support

climate action

Investor-state dispute settlement provisions that safeguard space for climate action

Technology transfer and intellectual property rules that spur innovation and affordable
access to climate technologies

Using trade agreements to

reinforce the Paris agreement  under the Paris Agreement

Provisions in trade deals on ratification and implementation of enhanced commitments

and its implementation

Enhanced transparency of trade-related climate actions in WTO and UNFCCC processes

Climate-related trade sanctions

Climate cooperation in environment and sustainable development chapters of RTAs

Sustainability impact assessments that include climate impacts on trade, trade impacts on
climate, and global carbon footprints of national trade policies

Flanking and interlinked areas

Trade-related transportation GHG emissions

for trade-climate diplomacy

Green Aid for Trade to support resilience, climate mitigation and adaptation

Green trade finance to advance climate goals

Supply chain policies, including on carbon footprints, timber products and deforestation-

free commodities

Source: Author’s own diagram.

Three developments highlight the complexity of the
climate-trade interface. The firstis the emergence and
implementation of climate policies with direct trade policy
implications. Especially prominent among these is the
European Green Deal unveiled in 2020, which commits
Europe to achieving carbon neutrality by 2050%* and to
introducing a Carbon Border Adjustment Mechanism

(CBAM) (see section 3.2.2 and Box 14).%° There are numerous
concerns among trading partners, especially developing
countries, about the potential for the CBAM to provide cover
for 'disguised’ protectionism and unfairly disadvantage trading
partners. While several proposals exist on ways to design
border carbon adjustments (BCAs) that are effective, fair,
transparent and compatible with WTO rules,?® key political
tasks are to avoid unnecessary discrimination between
domestic producers and importers,?” support trading partners
in the transition to decarbonization, and acknowledge BCAs
as just one item of a broader agenda for aligning trade policy
with climate goals.

The second relates to the growth of the digital economy.
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As governments work to update trade rules to respond

to the digital economy and e-commerce, optimism about

the potential for digital technologies to help reduce the
environmental footprint of trade is coupled with rising concern
about the immense and growing energy consumption of

the digital economy (arising, for instance, from the carbon
footprint of vast data centres required to power online and
mobile communication technologies).?®

The third development is the growing recognition of linkages
between issues of climate, nature and trade. Not only are
there clear linkages between trade policies and efforts to
reduce deforestation, there are also ongoing discussions

in the context of the Paris Agreement on cooperation for
international emissions trading, and ways in which these could
be used to promote investment in nature-based solutions to
climate change.?

More broadly, the push for greater integration of climate
and economic policy making has spurred calls for a Global
Green New Deal, emphasizing the importance of a just



transition toward decarbonization, with numerous trade
policy implications.*° In addition to using the resources saved
by cutting fossil fuel subsidies to support workers who lose
livelihoods in the process of transition, UNCTAD’s work

on Financing a Global Green New Deal emphasizes the
importance of public and private investment, as well as debt
relief and industrial policies, for achieving a decarbonized
global economy. It also highlights the need for incentives and
support for developing countries to leapfrog carbon-intensive
development paths.®' Many of the proposed industrial
policies —including targeted ‘green’ subsidies, tax incentives,
loans and guarantees, and enabling intellectual property and
licensing laws — require international trade and investment
frameworks. In 2021, as governments call for a green global
recovery from COVID-19 to upgrade their commitments to
action under the Paris Agreement, and look to address the
shortfall of climate financing in developing countries, there
are also calls to ‘green trade for a green recovery’ aligned with
the need for stronger climate action.3?

1.3. The nature crisis,
biodiversity loss and trade

In 2020, the UN's Global Biodiversity Outlook reported

that little progress was made over the last decade in
eliminating or reforming harmful incentives to biodiversity
loss. Natural habitats have continued to disappear, species
are still threatened by extinction due to human activities,
and environmentally harmful governments subsidies to

the agricultural sector (at more than US$ 500 billion per
year)% swamp resources available to support biodiversity
(at US$ 89-90 billion per year).** In 2021, governments are
continuing negotiations in the context of the UN Convention
on Biological Diversity (CBD) for a new Global Biodiversity
Framework,* with the overall goal of setting out what
countries need to do to achieve the overall vision of “living in
harmony with nature” by 2050 (see Box 2).%¢

Trade and trade policy are of central relevance to biodiversity
protection and restoration.®” Growing trade flows in
renewable and non-renewable natural resources — from
water, forest and fisheries to arable land, fuels and minerals,
and ocean resources - represent a significant share of

total natural resource exploitation and are closely linked to
challenges such as deforestation,*® land degradation, soil
erosion, and desertification and ecosystem decline.*® Trade
in natural resource and agricultural commodities - ranging
from fruit, vegetables, and meat to palm oil, grains, and wildlife
— can spur the expansion and intensification of production,
harvesting and extraction associated with unsustainable
resource use, environmental degradation, and pollution,
which in turn have cumulative impacts on ecosystem health
and biodiversity loss.*® By some accounts “some 30 per cent
of global species threats” can be attributed to international
trade.

While the exporters and importers of diverse natural
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resources traded internationally vary widely, the challenges
of sustainable use and effective governance of natural
resources arise in both developed and developing countries.
For developing countries that depend on natural resource-
based commodity production and exports, volatile world
commodity prices compound the challenges associated
with gaps in capacity for environmental management and
governance.

In regard to agricultural products and commodities, the

links between biodiversity threats and trade are especially
well documented for highly-traded products such as

coffee, tea, sugar, textiles, and fish, all of which have a

large biodiversity footprint at origin.** Nearly 70 per cent of
tropical deforestation is linked to commercial agriculture,
mostly due to the production of four soft (i.e. grown, not
mined) ‘forest risk' commodities that can cause wide-scale
deforestation: palm oil, soy, cattle products (beef and leather),
and timber products (including paper).*® At the same time,
increased extraction of minerals and metals, often fuelled by
opportunities to generate revenue from exports, also drives
biodiversity loss.** Through their role in shaping incentives,
demand, production, and international flows of agricultural
commodities, trade and trade policies are also relevant to the
goals of more sustainable, regenerative agriculture and food
systems.*

Another important driver of biodiversity loss is trade in
invasive environmentally harmful species.*® International
trade plays a significant role in the introduction of invasive
alien species (IAS) into places different from their original
natural environment, including through transportation and
shipping, with significant negative impacts on biodiversity.*’
Since the 1970s, the number of IAS has increased an
estimated 70 per cent across 21 countries.*® In addition,
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efforts to combat illegal wildlife trade have long been a central
pillar of the environment-trade agenda, in particular through
the Convention on International Trade in Endangered Species
(CITES).*

Afurther dimension of the trade and biodiversity interface is
that, since the 1970s, some 40 per cent of material resources
— biomass, fossil fuels, metals, and minerals — extracted
around the globe have been channelled to export-related
purposes.®® Moreover, recent analysis from UNEP of the
‘material footprint’ of trade reveals the high and growing
dependence of affluent nations on the resource base

and manufacturing capacity of the rest of the world, and

the corresponding shift in resource-intensive processes

and environmental burdens from high-income importing
countries to low-income exporting countries.”’ In 2017,
UNEP estimated that the indirect or ‘embodied’ materials

in trade amounted to 35 billion tons, exceeding the direct
volume of resources traded across nations (i.e. 11 billion
tons) by a factor of three. That is, if the ‘upstream resource
requirements’ across the whole life cycle of traded products
are considered (i.e. the materials, energy, water, and land used
in the extraction and production of traded goods as well as the
material left behind as waste and emissions in the exporting
country), the real contribution of trade flows to material
resource exploitation and ecological impacts are higher. Ata
global scale, UNEP estimated that one-third of the total of 92
billion tons of materials extracted in the global economy are
destined to produce goods for trade.>

1.4. The pollution crisis and trade

International trade is also relevant to the pollution crisis. Most
obviously, pollution from trade-related transportation is a
central issue for environment and trade discussions, where
there are strong concerns about greenhouse gas emissions
and the carbon footprint of international trade.

Trade can also be a conveyer belt for the movement of
polluting goods around the world. According to UNEP, some
14 million used cars, vans and mini-buses were exported
worldwide from Europe, US and Japan between 2015

and 2018, with an estimated 80 per cent destined for low-
and middle-income countries.®® In the absence of proper
regulation in exporting and importing countries on the quality
and safety of used vehicles, these exports to developing
countries have contributed to increased air pollution and
hindered efforts to tackle climate change.®*

Along-standing environment and trade debate has been on
the potential for international trade to spur pollution intensive
production to move to countries with lower environmental
regulations; so called ‘pollution havens’.®*® Conversely, trade
can also facilitate the diffusion of technologies and integration
of global production networks in ways that promote the use of
greener and cleaner technologies that reduce pollution.
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Finally, over the last half century, the global economy

has also seen an enormous rise in volumes of waste and
international trade in waste. Pollution resulting from the
export of e-waste and plastics waste to developing countries
is provoking considerable concern.%® While some countries
view themselves as having a comparative advantage in
sorting, re-using or recycling certain kinds of imported
waste, others express alarm about shipments of products
that are too contaminated to be recycled, or for which they
manifestly lack the capacity to manage in an environmentally
sound manner. Some developing countries further express
concern about pressures to accept imports of sub-standard
used, refurbished or remanufactured products. These
include used batteries with a short life span that swiftly add
to the national waste burden, recycled goods with unknown
chemical compositions, household goods that would not
meet developed country environmental and health standards,
and second-hand vehicles with poor environmental
performance.®’

Trade policies can be used to reduce pollution in a number

of ways, including by restricting or banning trade in certain
polluting or environmentally harmful products or that are
highly polluting to produce, supporting effective recycling
markets, promoting the use of standards to reduce the use

of hazardous materials in products and improve labelling of
chemicals used in traded goods, and encouraging trade and
technology transfer of environmental goods and technologies
that can support pollution reduction efforts,®® including waste
management, recycling and clean energy technologies.



2.

International rules
on environment
and trade: The
state of play

To promote green trade, there is a range of policy vehicles,
forums, and levers that governments and stakeholders can
use. A review of where progress has already been made
on aligning trade with environment goals reveals that the
pathways to change have varied widely. Improvements
have been achieved, for instance, through negotiation and
interpretation of environment provisions in international
TAs; cooperation to strengthen environmental laws and
regulations; soft law instruments and guidelines; dispute
proceedings that affirm the scope for environmental action;
policy diffusion through training, capacity-building, and
information-sharing; and policy dialogue.

Governments pursue their trade policy objectives — both
competitive and cooperative — through a range of strategies,
including on environmental matters. This can include
unilateral action, where governments ‘go it alone’ such as
through unilateral decisions to reduce tariffs on certain goods
(irrespective of whether their trading partners reciprocate), as
well as national decisions to restrict trade in certain products.
Powerful countries can sometimes also apply political
pressure on weaker countries to alter their trade policies or
practices, including through threats to withdraw or reduce
trade benefits, aid, or political security arrangements. They
can also launch trade dispute settlement proceedings to
defend their trading interests and compel changes in the
policies of other countries.

Some governments may also adopt national trade policies
that define their approach to certain trading partners.

A number of developed countries, for instance, provide
preferential access to their markets for least-developed
countries (LDCs) through national legislation for this
purpose (e.g. duty-free, quota-free access for LDCs and
the US African Growth and Opportunity Act (AGOA)).

The incorporation of issues such as human rights, labour,
environment, and development priorities into national trade
policies has also provided the mandate for governments to
pursue action on these issues in the context of bilateral and
regional trade and investment negotiations.

Alongside legal agreements — and sometimes in
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specific chapters of TAs — governments also pursue
regulatory cooperation to minimize disruptions to trade,

or alternatively, use regulatory decision-making as a tool

to gain a competitive advantage. Governments also seek
to shape their trading relations using policy dialogue and
information exchange, which can be significant vehicles
for diffusing policy ideas and shifting the stance of trading
partners over time. Economic cooperation and integration
arrangements, such as the Belt and Road Initiative, are also
part of the wider approach to trade cooperation, as are

Aid for Trade, development assistance, and trade finance.
Finally, governments may also support or engage in public-
private partnerships (PPPs) on specific trade-related
challenges, or to support certain international supply
chains.

Governments choose different vehicles for advancing their
trade-related goals for a range of strategic reasons. While
multilateral approaches can potentially yield far greater
international coverage of any rules or market access benefits
that are reached, they can also take many years to negotiate
and require significant compromises to reach a deal. By
contrast, non-WTO TAs may be faster to conclude and

can also serve a range of other strategic purposes (such

as strengthening political alliances). Countries may also
have industries with specific interests in TAs with particular
countries that are more significant for their overall trading
prospects than multilateral deals.

Similarly, on the environment-trade front, governments
make choices about which vehicles are most effective for
advancing environment-related trade goals, depending

on the kinds of commitments sought. On certain issues,
such as fisheries subsidies reform, the multilateral rules
that apply to all WTO Members are widely deemed more
effective in promoting action, especially where risks of free
riding exist, than a patchwork of bilateral deals. However,
governments working to advance certain environmental
goalsin TAs have sometimes found it swifter to achieve
results through bilateral, plurilateral and regional trade
arrangements outside the WTO, where the challenges of
building consensus among a diverse membership have
proven far more challenging. For some environment-trade
intersections, governments have deemed international
environmental treaties, such as multilateral environmental
agreements (MEAs), to be the most appropriate place to
advance action, rather than international trade laws (see
section 3.2.1). Further, governments have also sought to use
soft law instruments, pledges, and PPPs to support action
on sustainable supply chains.

The remainder of this chapter aims to provide a snapshot

of the state of play on how governments have addressed
environment-trade intersections through one sub-set of this
array of possible approaches - that is, through environment
provisions in legal agreements between governments on
trade, focusing first on WTO rules and then on non-WTO TAs
(see Box 3).
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Environment at the WTO

The WTQ is the key forum through which governments seek to
advance multilateral trade cooperation. Figure 4 offers a visual
snapshot of the range of WTO agreements and provisions
relevant to environmental protection, while Figure 5 presents
the range of WTO committees and bodies where discussion of
environmental issues arise. While an assessment of the WTO’s
environmental performance — or indeed all of its environment-
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related activities — is well beyond the scope of this paper, two
key elements of the WTO approach set vital context for ongoing
international efforts to green trade: the Preamble to the suite

of WTO Agreements and the provisions on general exceptions
included in two of the WTQO's central agreements, the General
Agreement on Tariffs and Trade (GATT) and the General
Agreement on Trade in Services (GATS).

2.1.1. Environment in the WTO Preamble

The Preamble to the WTO Agreements enshrines both
sustainable development and environmental protection as
core goals. In it, WTO Members recognize that their trade
relations should be conducted in accordance with the objective
of sustainable development “.. .seeking both to protect and
preserve the environment and to enhance their means for
doing so..." (see Box 4).

While the WTO Preamble is not binding on WTO Members, it
has been used in legal disputes to interpret the provisions of
WTO Agreements. In the early days of the WTO, the Appellate
Body inthe 1995-1997 US - Gasoline dispute emphasized the
importance of the Preamble to the WTO Agreement in the
context of environmental issues stating that:

“...inthe preamble to the WTO Agreement and in the
Decision on Trade and Environment, there is specific
acknowledgement to be found about the importance

of coordinating policies on trade and the environment.
WTO Members have a large measure of autonomy

to determine their own policies on the environment
(including its relationship with trade), their environmental
objectives and the environmental legislation they enact
and implement. So far as concerns the WTO, that
autonomy is circumscribed only by the need to respect
the requirements of the General Agreement and the other
covered agreements."®®



Environmental advocates regularly appeal to the importance
of the WTO Preamble in establishing that the organization’s
purpose is not to promote trade as an end in itself but rather
as means to achieve broader public policy goals.

2.1.2. General exceptions in WTO
Agreements relevant to the environment

The GATT isthe WTO's core umbrella treaty related to trade in
goods and aims to promote international trade by reducing or
eliminating trade barriers such as tariffs and quotas. Originally
established in 1947, it has been revised through various rounds
of negotiations, including the Uruguay Round, which resulted
inthe current 1994 version and the conclusion of arange of
other WTO agreements, including an Agreement establishing
the WTO.

GATT Article XX on ‘General Exceptions'’ lays outa number

of specific conditions under which WTO Members may be
exempted from GATT principles and rules, including on
environmental grounds. The two Article XX exceptions directly
relevant to environmental protection are found in paragraphs (b)
and (g). Pursuant to these two paragraphs, WTO Members may
adopt policy measures that are inconsistent with GATT disciplines
but necessary to protect human, animal or plant life or health or
to the conservation of exhaustible natural resources respectively.
Some examples of policies falling under Article XX (b) that have
arisen in past WTO cases include policies aimed at reducing the
consumption of cigarettes; protecting dolphins; reducing risks

to human health posed by asbestos; and reducing health risks

to human, animal and plant life arising from the accumulation of
waste tyres. Examples of policies that have fallen under Article
XX (g) include those aimed at the conservation of tuna, salmon,
herring, dolphins, turtles, and clean air.®

Akey legal component of Article XX is the wording in its
introductory paragraph or ‘chapeau, which states that “nothing
in this Agreement shall be construed to prevent the adoption or
enforcement” of measures enumerated in Articles XX (a)-()).
In order to justify a GAT T-inconsistent environmental measure
under Article XX, a WTO Member must perform a two-tier
analysis proving first, that its measure falls under at least one
of the exceptions noted under Article XX and, second, that the
measure satisfies the non-discrimination requirements of the
introductory paragraph of Article XX, meaning thatitis not
applied in a manner that would constitute “a means of arbitrary
or unjustifiable discrimination between countries where the
same conditions prevail” and is not “a disguised restriction on
international trade."®'!

The WTO's General Agreement on GATS also provides for
the possibility of environmental exceptions. Subject to similar
requirements as GATT Article XX, GATS Article XIV affirms
that “nothing in this Agreement shall be construed to prevent
the adoption or enforcement by any Member of measures. ..
(b) necessary to protect human, animal or plant life or health.”

In'short, both GATT Article XX and GATS Article XIV affirm the
right of Members to pursue environmental objectives even if
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indoing so, Members act inconsistently with obligations setin
other provisions of the respective agreements, provided that
a set of conditions are satisfied, and that the measures are
“necessary.” Together and separately, the implications of the
WTO Preamble, GATT Article XX and GATS XIV exceptions
for environment-trade intersections have spurred enormous
policy and scholarly discussion.

Among the many considerations at hand is that designing
environmental measures on complex issues in ways that
adhere to trade rules can be a challenging and daunting task
for many governments, especially in developing countries. A
recent WTO review of environment-trade disputes noted that,
in addition to meeting the Article XX requirements of non-
discrimination, environment-related measures are more likely
to be considered favourably in dispute settlement proceedings
if the country imposing the measure made a serious effort

to cooperate with the trading partner(s) to find a mutually
agreeable solution, and if the measure was designed with
sufficient flexibility to account for different circumstances

in different countries that might prompt them to meet the
objective but through a different approach.®

Further, while legally possible, meeting all of the relevant
conditions needed to prevail in the case of alegal dispute

over a claimfor an Article XX exception is difficult. This has
prompted some environmental advocates to caution that this
provision should not be viewed in any way as a guarantor that
environmental actions will not be challenged. Legal opinions
aside, this highlights a key question, which is the extent to
which policymakers and stakeholders are cautious about
implementing environmental measures for fear they may run
afoul of WTO rules. The fact that countries under-report their
environment-related trade measures under WTO notification
requirements is suggestive of concerns that scrutiny of such
measures might raise questions about their compliance with
WTO obligations. On the other hand, while many governments
strive to implement WTO Agreements, on many counts they
do so incompletely and do not face legal challenges: on the
environment front too, some governments might choose to
proceed on the basis that the likelihood a trading partner would
indeed request a WTO consultation or launch a formal WTO
dispute in regard to a given environmental measure is low.

Looking ahead, while far from the only WTO provisions
relevant to environment and trade, the ‘state of play’ on
general exceptions is an important backdrop for ongoing
discussions on how to design WTO-compliant environmental
policies, and to what extent updates to WTO rules are
needed to provide greater clarity on or expand the scope for
environmental action.

2.2. Environment provisions in
non-WTO trade agreements

As multilateral negotiations on trade have languished in
recent years, governments have turned to a growing array of
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I Figure 4. Sample of WTO agreements and activities relevant to environmental action

WTO Agreements and provisions

Preamble to WTO Agreements

General Agreement on Tariffs and Trade

General Agreement on Trade in Services

Agreement on Technical
Barriers to Trade (TBT)

Agreement on Sanitary and

Phytosanitary Measures (SPS)

Agreement on Subsidies and
Countervaiing Measures

Agreement on Agriculture

Agreement on Trade-Related
Intellectual Property Rights

Government Procurement
Agreement (plurilateral)

Monitoring of trade policies and measures

Aid for Trade, capacity-building
building, technical assistance
and Standards Facility

Source: Author’s own compilation.
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GATT Article XX exceptions

Includes tariff schedule commitments

Rules on trade bans, Establishes rules on
quantitative restrictions, licensing, as well
as environmental taxes, fees & charges

Article XIV(b) exception

Covers technical regulations, standards
and conformity assessment

Establishes rules for the use of sanitary
and phytosanitary measures

Regulates government subsidies

Establishes rules for agricultural trade

Establishes minimum international
standards for intellectual
property protection

Establishes conditions for competition
in government procurement markets

WTO Trade Policy Review

Notification requirements for
trade-related environmental
measures/regulations

Relevance to environment action

Establishes environment and sustainable
development objectives

Establishes environmental grounds for exceptions,
provided a number of conditions are met

Shapes market access for products,
including on environmental criteria

Establishes environmental grounds for exceptions,
provided a number of conditions are met

Establishes rules on measures based on
production and process methods (PPMs), relevant
to environmental standards and labelling

Requires use of relevant international standards where
they exist, except where they are an ineffective or
inappropriate means for fulfilment of legitimate objective

Establishes that SPS standards must comply with one
of three international standards list or conduct risk
assessments to justify more stringent measures

Relevant to efforts to reduce environmentally
harmful subsidies and scope for green subsidies

Relevant to market access for agricultural goods

Relevant to scope for environmentally harmful
and green agricultural subsidies

Relevantto green innovation and affordable access
to green technologies, and technology transfer

Relevant to ownership of and access to genetic resources

Relevant to efforts to promote green
procurement policies and practices

Relevantto transparency of environment-related policies
and measures, information exchange and policy dialogue

Relevantto green exports, trade-related
infrastructure, capacity building on environment-
trade policy and negotiations capacity, and
meeting environment-related standards
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I Figure 5. WTO bodies and activities with ongoing work relevant to the environment

WTO Ministerial Conference

Council on Trade-
related Aspects
of Intellectual
Property Rights

Council on Trade

in Goods in Services

Committees on:

Council for Trade

Committees on:

- Sanitary and . Trade and Plurilateral Trade
Phytosanitary Environment (CTE) agreements Negotiations
Measures (Regular session) Committee

- Technical Barriers + Trade and : (TNC)
to Trade Development :
S . Government I

. CU Sileliss z.ilh Working Group on: Procurement .

ountervailing Committee TNC and its bodies
Measures 4
- - Trade and - '
- Trade Facilitation Technology : . . '
Transier Special sessions of: Negotiating
. groups on:
- Committee
on Trade and
Environment (CTE)  ° L
- Services Council + ks

Member-led Joint Statement Initiatives (serviced by WTO Trade and Environment Division)

Trade and Environmental Sustainability Structured Discussions (TESSD)

Informal Dialogue on Plastic Pollution and Environmentally Sustainable Plastics Trade (IDP)

Source: Adapted from WTO (2021), ‘WTO orgnanization chart’, World Trade Organization, https://www.wto.org/english/thewto e/whatis _e/tif e/

org2_e.him (accessed 4 May 2021).

trade arrangements outside the WTO to pursue their trade
goals. This section reviews the state of play in the evolution
and range of environment provisions included in non-WTO
TAs. In'so doing, it does not aim to assess the implementation
or effectiveness of these environment provisions, nor does it
provide any overall assessment of the environmental impact
of the agreements as a whole or of specific provisions. Such
assessments would require an examination of how the
market access and other provisions of agreements shape
international markets, and the implications for an array of
different environmental issues and priorities. Having sampled
what some governments have put in place so far, Part 3 of
this paper then takes up the question of what more could be
done to green trade, including but not limited to reforms and
updates of trade rules.

2.2.1. The evolution of environment
provisions in non-WTO trade agreements

In 2021, the WTO estimated that some 339 non-WTO
agreements were in force worldwide and many negotiations
for additional or upgraded agreements are underway.®®

The EU, the US, and the UK, for instance, are pursuing a
range of bilateral agreements with both developed and
developing country trading partners. At the same time, a
broad range of developing countries are pursuing South-
South agreements bilaterally and within sub-regions. In

the past few years, the most significant new TAs have

been at the regional or cross-regional level, including the
Comprehensive and Progressive Agreement for Trans-Pacific
Partnership (CPTPP) (among 11 Pacific Rim countries),
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the African Continental Free Trade Area (AfCFTA), and the
Regional Comprehensive Economic Partnership (RCEP)
(among 15 Asian and Pacific countries).

Non-WTO TAs incorporate an evolving and growing range
of environmental considerations, albeitin very diverse

ways and with varying impacts. In 2016, a WTO study noted
that almost 90 per cent of 690 TAs contained at least one
environmental provision; it noted over 270 different types of
environmental provisions, each with varying legal strength.*
The Trade and Environment (TREND) database documents
examples of over 300 different types of environmental
provisions in over 660 non-WTO TAs.®® These include
provisions that incorporate WTO rules, as well as provisions
that go deeper than WTO obligations (WTO-plus) and that
extend coverage of WTO disciplines (i.e. WTO-beyond or
WTO-extra obligations).®® While such provisions signal an
important and evolving set of environment-trade possibilities,
their scope and ambition vary widely, and enforceable
environmental provisions in TAs are rare, although some
binding commitments do exist (see Box 6).

The increasing economic significance of developing country
markets is a key development for those keen to promote
greater alignment of trade with environmental goals.

The growing number of TAs between developing countries,
and South-South trade cooperation reflects the rise of
developing countries in international trade, both in absolute
and relative terms.

While developed countries sometimes use trade-related
market access constraints and conditionalities as tools to
spur environmentally sustainable production practicesin
developing countries, the growth of South-South trade
means that companies in the countries they target can instead
seek access to growing markets elsewhere with less stringent
environmental requirements.

By way of example, a number of TAs have been completed

or are under negotiation among developing countries
associated with trade in forest-risk commodities.®” Mercosur
countries, for instance, account for 65 per cent of the world's
soy and 37 per cent of its beef exports.®® In addition to trade
deals with India, Chile, Egypt, Israel and the Southern African
Customs Union (SACU), Mercosur is also negotiating with the
EU, South Korea, Singapore and Canada. The 10-member
ASEAN group (comprising Indonesia and Malaysia among
others), which account for 92 per cent of the world's palm

oil exports, has concluded an ASEAN Trade Area along with
trade deals with China as well as Australia, China, Japan, New
Zealand and Korea.®® Indonesia also has trade deals with
Pakistan and India, along with negotiations with the Kenya,
the Gulf Cooperation Council and the EU.

This context underlines the importance of environmental
leadership within and among developing countries to shape
trade deals that promote environmental protection. It also
underscores the need for developed countries keen to pursue
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approaches that encourage and support trading partners to
boost their environmental standards and production practices
irrespective of the export markets for their products.

Importantly, developing countries have proven to be
important proponents of certain environmental provisions in
their TAs. On biodiversity, for instance, Colombia and Peru
have been key forces behind provisions in TAs on access
and benefit sharing that contribute to the implementation of
the Convention on Biological Diversity’s Nagoya Protocol,”
including provisions on sovereignty over genetic resources,
the protection of traditional knowledge, prior informed
consent, the disclosure of origin in patent applications, and
conditions for bioprospecting activities. However, the scope
and focus of access and benefit sharing commitments in TAs
varies widely; while Latin American countries have pioneered
high standards, these are not widely spread and many TAs
have a much more limited approach.”

Notably, while the focus of this chapteris on the
environmental provisions that many TAs include, itis also
important to note that some TAs take a minimalist approach
to environmental issues. The RCEP, for instance, does
notinclude any separate environmental or sustainable
development chapter. Its only specific environment-related
references are its affirmation of the rights and responsibilities
of each party under the CBD and its intellectual property
provisions related to the protection of genetic resources,
traditional knowledge, and folklore.”? The AfCFTA also does
not have an environment or sustainable development chapter,
though it does include a standard general environmental
exception and preambular environmental references.”® As in
other cases, there is the possibility to expand and elaborate
provisions over time.

Afinal observation is that while there is much focus on
developed countries as demandeurs of environmental
provisions in TAs, bilateral trade negotiations are also a
contextin which weaker negotiating partners can face
important commercial, economic, and political pressures
from developed countries that can threaten domestic
environmental action. In the course of US-Kenya trade
negotiations in 2020, for instance, the American Chemistry
Council urged the US government to ensure expanded
market access for plastic products and waste in Kenya, which
environmental critics warn will threaten Kenya's domestic
policies to reduce plastic pollution.™

2.2.2. Examples of existing environment-
related provisions in trade agreements

Looking across the diversity of TAs, there are some
commons themes in the ways that governments have
committed to support, improve, and incentivize stronger
environmental policies, practices or outcomes. The most
common environment-related provisions fall in one of seven
categories.” The following summary provides a taster of the
kinds of actions that governments have taken to date in each
of these categories.



Preambular language and general provisions

Many TAs refer to environment or sustainable development
in their preambles, which establish the broad objectives for
the entire agreement. Such provisions may be relevant to
treaty interpretation and help determine the scope of dispute
settlementaction.

Environment-related exceptions

Many TAs include provisions based on or fully incorporating
the general environmental exceptions of GATT Articles XX(b)
and XX(g), or GATS Article XIV(b).

Environmental law provisions

Many TAs include provisions that aim to maintain or
improve environmental standards and create a level playing
field for trade, by ensuring that parties cannot secure a
trade advantage through low standards of environmental
protection. Such provisions can include:

- Commitments to comply with domestic environmental laws,
regulations, and standards

- Commitments not to weaken or derogate from
environmental laws in order to encourage trade or gaina
trade advantage

- Efforts to improve levels of environmental protection

- Commitments to effective enforcement of environmental
laws, and

- Effective access to remedies for violations of environmental
laws.

Muiltilateral environmental agreements

A number of TAs include provisions that affirm the importance
of MEAs. Some TAs also require governments to exchange
information on their experiences and progress relating to

the ratification and implementation of MEAs, include a list of
specific MEAs, or specify that in the case of a conflict the MEA
will prevail. A number of TAs call on countries to implement
MEAs, while some require parties to adopt and implement
measures to fulfil MEA obligations.

Environmental provisions in core

chapters of agreements

Some TAs include provisions that regulate the conditions
under which goods and services can cross borders based on
environmental considerations, including:

- Market access commitments to promote trade in certain
environmental goods and services (e.g. lower tariffs for
imports of wind energy products). One recent TA included
a provision that explicitly differentiated the tariff treatment
of products based on the sustainability of their production
methods, providing lower tariffs for products that met
specific private sustainability standards (see Box 6).76

- Market access restrictions for environmentally sensitive
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products (e.g. export and import restrictions on trade in
certain plastics waste and bans on illegal wildlife trade).

- Environment-related provisions, references, or
considerations within ‘non-environment’ chapters on TAs,
such as those on government procurement, services,
technical barriers to trade, investment, subsidies, regulatory
cooperation, and subsidies. To date, such provisions have
been far less prevalent than provisions clustered within
separate environmental or sustainable development
chapters of TAs.

Environmental cooperation provisions

Anumber of TAs include provisions on environmental
cooperation in separate environment chapters, sustainable
development chapters, or side agreements, as well asin
annexes.

Arange of US TAs, for instance, include chapters that affirm
shared environment commitments, while EU TAs include
sustainable development commitments (see Box 5). In

both instances, the focus is on promoting cooperation on
specific priorities and issues. While some chapters provide
few specific details, others set out detailed commitments to
cooperate on a diverse range of topics, including promotion
of trade in environmental goods and services; renewable
energy; energy conservation; climate change; biodiversity;
control of invasive species; air quality; water quality; soil
quality; marine pollution; water resources; fisheries resources;
sustainable trade in forestry products; forest conservation
and management; combatting trade inillegal timber; and
desertification. At least one recent agreement requires
Parties to undertake environmental impact assessments of
central government projects that may have significant effects
on the environment (see Box 6).

The enforceability of environment and sustainable
development chapters is evolving. Most chapters contain
non-binding commitments that are not enforceable through
the wider TAs dispute settlement proceedings, although
some have mechanisms for dealing with concerns that arise,
including complaints from civil society groups. The EU has
been working to boost the enforceability of its sustainable
development chapters (see Box 5) and the recent USMCA
is the first agreement to make an environmental chapter
enforceable through the same dispute settlement system
applicable to other substantive chapters of the agreement (see
Box 6).

Some TAs create a specific body responsible for overseeing
implementation of the environmental cooperation chapter
(and in some instances environmental provisions included
within the wider TA). However, the degree of detail included in
the agreements on the operation and responsibilities of these
bodies varies. Some environment chapters also have issue-
specific annexes, such as the Annex on forest governance in
the case of the 2009 US-Peru FTA (see Box 4).
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Public participation

Some TAs include provisions that set out procedures for
public transparency and participation in certain activities
related to the implementation of environment and sustainable
development chapters, including in some instances,
procedures for stakeholders to lodge complaints about
environmental impacts. Environment chapters and side
agreements generally also include provisions for public
submissions and public sessions.

Enforcement

Most TAs include some form of dispute settlement
mechanism, starting with consultations between the parties,
atleastin the initial stage of resolving disputes. Some
agreements focus on consultations as the key approach

to settling disputes, while others include the possibility of
binding dispute settlement, and some include an arbitration
procedure involving an independent panel for disputes not
settled by consultation. However, only in some cases are
dispute settlement panels specifically required to include
members with environmental expertise.

Enforcement of the environment provisions in TAs vary.”’
Many TAs exclude environmental matters and sustainable
development chapters from the dispute settlement
mechanisms of the agreement, relying instead on
consultations between parties where disputes arise (such
asin the case of the Canada-Peru and Korea-Turkey TAs). In
addition to consultations where disputes on environmental
provisions arise, a number of EU TAs include the possibility of
adjudication by an external panel, followed by implementation
measures (which rely on discussions between parties on
appropriate measures in light of the panel's report) (e.g.
EU-Singapore, EU-Vietnam, EU-Mercosur). Finally, some
TAs include the possibility of recourse to the agreement’s
overarching dispute settlement mechanism where
environmental disputes arise, including in some cases

the right to impose trade sanctions in the event of non-
compliance with environment provisions (e.g., US-Korea,
US-Peru, US-Panama and US-Colombia).

Under the USMCA, environmental disputes can be brought
if government environmental standards are lowered in ways
that affect trade. To measure whether parties to the USMCA
have failed to “effectively enforce” their environmental laws,
the agreement requires a “sustained or recurring” course of
action or inaction in a manner affecting trade between the
parties.

2.3 An evolving baseline but
no ‘green trade deals’ yet

This chapter has provided evidence of ways that TAs are
already being used to leverage improved environmental
policies and practices, observing that approaches and the
strength of commitments vary widely and that provisions are
constantly evolving. The range of topics covered in TAs in
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particular has grown over time and the types of cooperation
have expanded.

These developments aside, there is significant debate about
the extent to which environmental provisions have lived up
to their potential and broad agreement in the environmental
community that no government has yet produced a truly
‘green’ TA8 In Europe, for instance, a recent assessment

by aleading European environmental think tank concludes
that although some EU agreements “appear to be headed

in the right direction, no single existing trade agreement

can yet be considered a ‘gold standard.””® In so doing, it
observes that “none of the EU’s trade agreements - existing
or under negotiation — provide fully adequate safeguards for
protecting the environment,” either in terms of mitigating the
negative impacts of trade, or in terms of using trade to boost
environmental sustainability.®

At least five sets of concerns are commonly identified by
environmental advocates. First, existing environmental
provisions in TAs do not address the full range of relevant
issues, are too weak, and are not sufficiently enforceable.
Second, to support and incentivize stronger environmental
outcomes, more provisions are needed within the core
‘non-environment’ and ‘non-sustainable development’
chapters of TAs. Third, greater attention is needed to ensure
that specific provisions in TAs, such as on investment and
investor-state dispute settlement (ISDS), do not undermine
or reduce the scope for environmental action. Fourth, market
access commitmentsin TAs can increase trade in ways

that exacerbate environment crises of nature, climate and
biodiversity loss (such as by boosting trade in unsustainably
produced agricultural commodities). Fifth, although most
TAs affirm commitments to uphold environmental laws, many
countries lack the robust environmental laws and institutions
vital for effective environmental protection, especially in

the face of the commercial pressures and opportunities
associated with international trade.

Looking ahead, a priority for advocates of greening trade is to
identify where and how governments and stakeholders can
improve on the current state of play, a number of options for
which are reviewed in the folllowing sections of this paper.
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3.
Environment
and Trade 2.0

Looking ahead, greening international trade will require
a multi-pronged approach. This part of the paper maps
arange of possible pathways and vehicles relevant to an
Environment and Trade Agenda 2.0.

As illustrated in Figure 6, high environmental ambition and
strong environmental laws and regulations at the national
level, complemented by robust international environmental
agreements, are the foundation for greening trade, as is
implementation of trade provisions in MEAs. Additionally,

a key pathway forward is to pursue strong environmental
action in the framework of trade policies and agreements.
This can include updating and strengthening environment
provisions in existing and new TAs, not only in environment-
specific chapters but across other chapters of agreements
as well, while also using the existing space that TAs provide
to take environmental action. Here, there is an array of
possibilities for action at the border and 'behind the border’.
Another pathway is to look beyond TAs and rules to bolster
complementary actions and cooperation that are vital to
greening trade. Stakeholder efforts to support sustainable
supply chains are a final pathway explored here, along with
strategies to hold them to account.

Notably, each of these pathways does not stand in isolation:
there are many linkages between them and an array of
relevant actors and processes are involved, both within and
beyond the trade policy arena. The analysis that follows
aims to provide a brief, introductory synopsis of the range of
pathways, explain their relevance, highlight opportunities to
consolidate and go beyond existing approaches, and identify
issues for future work. The analysis does not aim to be fully
comprehensive, nor to assess which pathways promise the
greatest positive environmental impact. These tasks would
require detailed topic and sector specific analyses, the
conclusions of which are likely to vary widely depending on
the products and countries involved.

3.1. Strengthened and environmental
laws, regulations, and institutions

High ambition environmental laws and institutions, at both the
national and international level, are a prerequisite for greening
trade.

Environment and trade 2.0
|

3.1.1. Environmental laws and regulations:
Setting standards for green trade

On arange of environmental priorities — from climate to the
sustainable use of natural resources — domestic statutory
environmental standards, as embodied in law and regulations,
have a central role to play in promoting green global
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supply chains and environmentally-sound production and
consumption.

clearer, stronger, and more enforceable environmental
standards in national laws on a vast array of products and
their production processes. This includes carbon footprints,
recyclability of industrial materials and packaging,
efficiency and management of natural resources,
sustainability of food production processes, and impacts on
animal welfare as well as product design and repairability
(see Box 7).

Environmental laws and regulations may apply to arange
of different aspects of a product or service - from the
product itself, to the production process, its impacts
when consumed or used, or impacts at the ‘waste’ end of
the product’s life. At present, there are calls to enshrine

l Figure 6. Non-exhaustive overview of approaches to greening international trade

Environmental action in the framework
of trade policies & agreements

General
environment
provisions

Preambularlanguage
on environment

& sustainable
development
objectives

‘Essential clauses’
on environment

Environmental
exceptions

Safeguards for
environmental laws
& commitments

to enforce and not
reduce ambition

Deference to MEAs
in case of conflicts

Requirements for
MEA implementation

Enforceable chapters
on environmental
cooperation

Cooperation on
extended producer
responsibility

Public participation
and transparency

Waivers to trade
rules on specific
environmental
grounds

Provisions to
promote public
participation and
transparency

Underpinned by

Border measures

Bans and
quantitative
restrictions on
environmentally
harmful products
& unsustainably
produced products

Tariff structures
and border taxes
that promote
trade in green
products & reward
green production
processes (e.g.,
liberalisation of
green goods,
preferential tariffs
for green goods)

Behind the border
measures

Environmental
regulations,
standards

& labelling
requirements,
including based
on production
and process
methods (PPMs)

Removal of non-
tariff barriers to
green trade

Due diligence
requirements

Environmental
taxes & charges

Removal of
environmentally
harmful subsidies

Green industrial
policies (e.g., on
green procurement,
subsidies, IP,
technology transfer)

Regulatory
cooperation on
high environmental
standards

Investment rules
for environmental
sustainability

Trade measures
in MEAs & other
international
agreements

Measures to
regulate trade in
environmentally
sensitive or
harmful products

Bans or restrictions
on trade in
environmentally
sensitive or
harmful products

Measures to
improve the
traceability of
products (e.g.,
documentation
schemes)

Minimum
international
environmental
standards that apply
to internationally
traded goods

strong, well-enforced national & international environmental standards and institutions
enhanced support to developing countries for green economic transformation and transition

special and differential treatment for developing countries, especially the least developed and most
environmentally vulnerable countries, that supports sustainable development outcomes

coherent environment & trade policymaking at the domestic level, informed by cooperation among relevant ministries, parliamentary
oversight, and input from the diversity of business and civil society stakeholders, as well as the research community

Source: Author’s own compilation.
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Beyond
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I Figure 7. Selection of key international actors engaged in work on trade and environment
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Source: Author’s own diagram.

The issue of environmental standards embodied in national
laws and regulations is one of the thorniest areas of trade
policy debate. As environmental advocates work to bolster
national environmental standards, several issues arise on
the trade front. On the one hand, there is broad consensus
that trade negotiators are ill-equipped to negotiate on the
content of environmental standards and that this task is best
deferred to environmental or other non-trade ministries. TAs
do not generally set the content of national environmental
standards, either voluntary or mandatory, although some
bilateral agreements do set out specific requirements related
to environmental laws, institutions, and enforcement on
certain issues. On the other hand, trade policymakers are
regularly called upon to ensure that trade policies and rules
provide space — and indeed encourage — the use of high
environmental standards. At the same time, they are asked
to address competitiveness and development concerns that
arise from the enforcement of environmental standards, such
as on high-stake issues like climate action in the steel and
cement sectors, and in the agricultural sector.

To advance green trade, several pathways forward exist,
including: 1) ensuring trade rules do not undermine domestic
environmental laws and protections, and that they offer
scope for these to be strengthened over time, and 2)
harnessing trade rules as a vehicle to support high ambition
environmental standards that are applied equally to domestic

Green Climate
Fund

and imported goods, and to encourage higher environmental
standards for products and production processes in other
countries. On both counts, ensuring environmental standards
are clearly enshrined and enforceable under national laws will
help safeguard them from being undermined by TAs or the
trade flows that these may promote.

Further, import bans or restrictions that governments or
environmental advocates may wish to impose are more

likely to avoid trade disputes if these are based on domestic
environmental laws that apply the same requirements to
domestic producers. Governments can also use national
environmental standards to underpin differential tariffs,
which provide lower, preferential tariffs on products that meet
such standards (some TAs have also included provisions

on preferential tariff treatment for products that comply

with internationally-recognized voluntary standards as

well). In addition, governments can also seek to learn from
and build on voluntary standards and labelling efforts,
working to embed minimum environmental requirements
for all producers in national law rather than relying on

private consumer choices and market forces to promote
environmental best practices. Governments can also provide
better guidance for the design and implementation of
stakeholder-led environmental standards and certification
initiatives, including in respect of certification and verification
of compliance over time.
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Simultaneously, there is a need for transparent, consultative,

and cooperative approaches because the implementation

of environmental laws in one country, and their application
toimports, can presentimportant challenges for trading
partners. Trading partners, and especially developing countries,
consistently call for greater transparency of environmental
standards and standard-setting, both for standards incorporated
into national environmental laws and regulations, as well
asvoluntary standards set through national, regional and
international standard-setting bodies, and private environmental
standards (see section 3.4.1). A related priority is for standards
to account for variations in environmental challenges in different
settings and different possible approaches to meeting a desired
set of environmental outcomes (e.g. while specific thresholds
for pesticide could be universally relevant, sustainability criteria
related to matters such as the volume of water used for irrigation,
production technologies and techniques may need to be
flexible). Here, a key environment-trade issue for attention is how
much scope trade rules provide for governments to differentiate
between products on production and processing methods
(PPMs) (see section 3.2.3).

Afurther issue relevant to the use of environmental standards
in international trade relates to the methodological challenges
and costs of monitoring and tracking environmental impacts
arising across the life cycle of products, especially where
products are made from a diversity of components sourced
from different countries. A growing range of climate policies,
forinstance, are likely to rely on information about the carbon
footprint of products produced through internationally
distributed production networks. While rapid improvementsiin
supply chain management capacities, technological advances
(such as satellite monitoring and block chain technologies),
and environmental impact methodologies have enhanced

the ability of market-leading companies to collate information
about environmental performance across their supply chains
(see section 3.4.3), small and medium-sized companies have
far weaker financial and technical capacities to gather and
analyze data on their environmental footprints and will require
focused assistance in this respect.

Looking ahead, greater transparency of national
environmental decision-making processes, along with
stronger participation of environmental experts from
business, academia and civil society groups, would help
bolster the scientific basis and credibility of environmental
laws, regulations and standards that underpin both domestic
environmental protection and are applied to international
trade. Coordination among governments, including through
regional approaches, and prior consultation with trading
partners, would help avoid trade tensions. Notably, on a
range of international environmental challenges - from forest
management to agricultural production and plastic pollution
to climate change - existing international legal frameworks
do not provide international minimum standards, deferring
instead to national laws. Here, intergovernmental processes
of standard-setting could help bolster the ambition,
transparency, environmental credibility, and global reach of
minimum environmental standards (see section 3.1.2).
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Finally, at the national level, a number of governments are
implementing policies to make companies more responsible
for environmental performance and social impacts across
international supply chains, some of which are the focus of
trade-related environmental cooperation. The sustainable
development and environment chapters of a number of
recent trade agreements incorporate ‘soft' commitments

to promote environmental, social and governance (ESG)
and corporate social responsibility (CSR) initiatives in their
businesses sectors and across supply chains, and a number
of governments are exploring environmental due diligence
requirements, which are directly relevant to trade.

Government-mandated supply chain
responsibility: Due diligence systems and
extended producer responsibility

A specific new development relevant to the environment-
trade intersection is the growing attention to national due
diligence requirements.

To create stronger regulatory frameworks for environmental
performance along supply chains and greater accountability,
anumber of governments are boosting due diligence
requirements on companies.®' These initiatives build on
earlier efforts, such as the 2005 OECD guidelines for
Multinational Enterprises® and the 2016 OECD Due Diligence
guidance for mineral supply chains from conflict-affected
and high-risk areas,® as well as the EU's Conflict Minerals
Regulation® and Raw Material Initiative & At the 2015 G7
Summit, governments forged an agreement to develop a
common understanding of due diligence for responsible
supply chains,®® which was the origin of the 2018 OECD
agreement on Due Diligence Guidance for Responsible
Business Conduct.®”

Meanwhile, in 2017, France introduced a law on due diligence
that obliges businesses to identify, prevent, and mitigate

the human rights and environmental related risks linked to
their activities.®® In April 2020, the European Commission
announced plans to develop alegislative proposal in 2021
that will “require EU companies to conduct mandatory human
rights and environmental due diligence on their operations
and global supply chains” and that will include provisions for
liability with the possibility of sanctions for non-compliant
companies.® Like the French legislation, the proposal focuses
on abuses of human rights as well as environmental damage,
including with respect to climate.*®

There are also proposals in the UK for due diligence
legislation that would require its businesses to carry out due
diligence on the potential impacts of their activities on the
environment, with a focus on making itillegal for a relatively
small number of larger UK companies to “use forest risk
commodities that have not been produced in accordance
with relevant local laws” and requiring them to undertake
due diligence to show that they have taken proportionate
action to ensure this." In 2021, the German parliament is
also considering a proposed national supply chain law to
define companies’ duties concerning surveillance of human



rights and related environmental standards throughout their
supply chains.®? Among other requirements, the law would
include arisk analysis obligation, a duty to take follow-up
measures (with termination of business relationship as a last
resort), and a reporting obligation, and would make German
companies liable in German courts. In the Netherlands, the
Dutch parliament is reviewing a mandatory due diligence bill
submitted in March 2021 on ‘Responsible and Sustainable
International Business' that would hold all corporations in the
Netherlands accountable for human rights and environmental
abuses that occur in their supply chains, both within and
outside the country.®®

Meanwhile in Switzerland, citizens voted in early 2021 on a
Responsible Business Initiative that aimed to require Swiss
companies to ensure their subsidiaries and supply chains
comply with UN human rights guidelines and international
environmental standards.®* While the initiative was narrowly
rejected, the Swiss government is expected to put forward
milder legislation that still includes due diligence and
reporting requirements.®®

While action on environmental due diligence requirements
is spreading across a growing group of developed country
markets, it will take several years to determine their
effectiveness at achieving the desired transformation in
favour of more environmentally sustainable production
practices in exporting markets. On the one hand, due
diligence laws can put game-changing pressures on supply
chains for products entering the importing country that
implementing such laws. On the other hand, due diligence
requirements that are limited to a handful of countries do not
address the potential for rising demand from other markets
in which environmentally sustainability requirements may

be less stringent. In a global marketplace, where companies
can continue to sell unsustainably produced products to
other markets, international coordination will be important,
as will cooperation that supports the shift toward more
environmentally sustainable production methods irrespective
of the end market. Further, where these schemes are
adopted by countries that host market-leading companies

in key global markets, they will attract growing attention

and scrutiny in trade diplomacy. This will include calls from
developing countries for coherent international approaches
and for transparency, fairness and support to ensure that their
exporters are able to compete in green markets.

Beyond cooperation on due diligence requirements, a further
area where cross-border linkages or coordination between
national schemes could support effectiveness includes
national extended producer responsibility schemes, which
make companies responsible for waste at the end of product
life. (see Box 8).

3.1.2. Strengthening MEAs and international
environmental standards

A number of opportunities exist to use non-trade regimes
to raise international environmental standards in ways that

Environment and trade 2.0
|

promote environmentally sustainable trade, through both
MEAs and international standard-setting processes.

Supporting implementation of

trade measures in MEAs

MEAs play a central role in setting goals and targets for
international environmental cooperation. The features

of MEAs vary but may include provisions that establish
international environmental goals and targets, minimum
international environmental standards, and monitoring
mechanisms, as well as commitments for technology transfer,
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technical assistance and capacity building. About 20 MEAs
include trade-related provisions, such as measures that
“prohibit trade in certain species or products or that allow
countries to restrict trade in certain circumstances.”® Most

of these provisions are tightly focused in scope and target
specific products (see Box 9). To date, there has been no
WTO dispute on the relationship between MEAs and the WTO
laws, with the presumption being that action taken pursuant
to the implementation of an MEA is unlikely to be successfully
challenged in the WTO context.

From an environmental standpoint, a key advantage of MEAs
as afocus for action on environment-trade intersections is that
they are more likely to be informed by environmental expertise
and objectives than trade decision-making processes.

On the downside, while TAs generally have legally binding
enforcement provisions (although rarely for environmental
chapters), MEAs rely heavily on peer pressure for compliance
and have weaker enforcement mechanisms. That said, a
number of MEAs have introduced trade measures to bolster
their implementation and enforcement (see Box 9).

The 2013 Minamata Convention on Mercury, for instance,
includes provisions on the mining, export and import, and
safe storage of mercury as well as its disposal.®” [t commits
signatories to a prohibition on the manufacture, import

and export of mercury by 2020, except where countries
have requested an exemption for an initial five-year period.
Governments are working to better regulate trade in
mercury waste, plastic waste, e-waste and toxic chemical
wastes through the Basel Convention on the Transboundary
Movement of Hazardous Wastes.*® Additionally, under the
framework of the 2001 Stockholm Convention on Persistent
Organic Pollutants, governments are also reviewing
proposals to phase out the trade and manufacture of different
types of harmful chemical inputs to plastic products, such

as certain flame retardants used in polystyrene polymers.®®
Further, at the regional level, 25 African signatories to the
1998 Barnako Convention prohibit the import into their
countries of any hazardous (including radioactive) waste

or substances that are forbidden from use in the country of
manufacture.

Some regional fisheries management organizations (RFMOs),
such as those created by the International Commission

for the Conservation of Atlantic Tunas (ICCAT) and the
Commission for the Conservation of Antarctic Marine Living
Resources (CCAMLR), have also adopted environment-
related trade measures, such as trade documentation
schemes that apply to fish and fish products as they move
through supply chains. Such schemes seek to “positively
identify legal products and to deny illegal products (not
covered by certificates) market access at all levels of

the supply chain — from landing through processing and
importation into the final consumer market."'°® Another
example of trade measures are trade embargoes imposed
through RFMOS to eliminate illegal, unreported and
unregulated fishing (IUU).1!
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Looking ahead, governments could make further use of
MEAs to set trade-related goals (such as to reduce trade

in certain environmentally harmful substances) and to
establish legal commitments on the documentation and
certification of trade in certain products, requirements for
prior informed consent on the trade of certain products,

and restrictions or bans on certain products. Political
declarations in non-trade processes can also be used to
establish the overarching goals and commitments necessary
to spur and guide action in trade decision-making processes,
such as SDG 14’s goal and deadline fora WTO deal on
reducing fisheries subsidies.

International environmental standards for trade
There is interest in stronger international environmental
standards to address a range of environmental challenges.
Here a key issue for consideration is that while many MEAs
set environmental objectives and establish priorities for
cooperation, only some define the substantive international
environmental standards, that could play a critical role

in greening trade. At present, for instance, there are no
international minimum standards for food and agricultural
production. Similarly, neither the UNFCCC or the Paris
Agreement set climate standards for products or production.

The WTQO'’s Agreement on Sanitary and Phytosanitary
measures (SPS Agreement) refers to three specific
organizations that set international standards, including

the Codx Alimentarius. The WTO Agreement on TBT does
not detail any specific institutions that can set international
standards. In 2000, the TBT Committee issued six principles
to give guidance on which requirements need to be met for an
instrument to be considered an ‘international standard’.

The SPS Agreement specifically refers to the Codex
Alimentarius (see Box 10) food safety standards as one of the
international standards on which Members should base their
SPS measures. The Codex Alimentarius is also one of the
benchmarks against which national measures and regulations
can be evaluated in the context of trade disputes. Notably,
WTO Members can apply stricter food safety measures than
those set by the Codex Alimentarius, and many have done
80.102

To complement the Codex Alimentarius, there is growing
interestin the development of a new set of minimum
international standards — a Codex Planetarius — that would
set standards for the sustainable production of the most
important globally traded food and soft commodities, with the
goal of safeguarding the health of the planet’s food systems
(see Box 11).1% Like the Codex Alimentarius, the proposal

is that the Codex Planetarius would be developed and
administered under the auspices of the FAO. Governments
would use its minimum environmental standards as a baseline
for national laws to promote sustainable food systems, which
would apply equally to national and imported products.

Another source of international standards relevant to the
environment are international human rights instruments, such
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as those that establish the right to a healthy environment.
In 2020, for instance, the UN’s Special Rapporteur on the
implications for human rights of the environmentally sound
management and disposal of hazardous substances and
wastes (toxics), argued that the export of banned toxic
chemicals to poorer countries that lack the capacity to
manage them constitutes “a violation of extraterritorial
obligations under international human rights law, including
obligations relating to a healthy environment and safe and
healthy working conditions."'%*

The ISO is another source of relevant international standards.
The ISO is an independent, international, non-governmental
organization that facilitates the development of an array of
voluntary standards. To date, ISO has developed over 23,000
standards covering topics ranging from manufactured
products and technology to food safety, environmental
protection, agriculture, and healthcare. On the environment
front, these include ISO standards on environmental
management, production processes, product design and
disposal, and labelling (see Box 12).1SO’s members are the
national standards organizations of 165 countries, which
work to develop consensus-based international standards.
While ISO standards are voluntary and non-binding, they

are a prominent vehicle for international cooperation on
standards and some are widely used in international trade.
The WTQ’s Agreement on TBT, along with numerous regional
and bilateral TAs refers to the ISO as one possible source of
international standards that WTO Members can refer toin
order to justify national environment-related trade measures
(see Box 7).

The private sector is the primary user of ISO standards,
which can be purchased for use by companies. The private
sectoris also the key player in many ISO standard-setting
processes as well as national and regional standard-

setting bodies with international influence. While such
voluntary standards cannot replace the need for minimum
environmental requirements embodied in national laws, they
are increasingly referred to in government policies. Looking
ahead, the relevance and credibility of such standard-setting
processes as vehicles for raising international environmental
performance will require greater transparency and
engagement by developing country governments and a wider
diversity of environmental stakeholders.



3.2. Upgrading environment action
in trade policies and agreements

Finding ways to support environmental actions in ways
that do not fall foul of trade rules is a key challenge for the
Environmentand Trade 2.0 agenda. Numerous proposals
have been tabled on how governments can work together
to mitigate such risks, including through careful design of
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domestic environmental measures. There are also arange
of proposals to update environment provisions in trade
agreements to clearly safeguard national environmental laws
and MEAs; to commit countries to their implementation and
resist derogation from environmental standards in order to
gain a competitive edge; and to affirm the sovereign right of
countries to raise environmental standards over time.

This section reviews a number of pathways for ensuring
trade rules better enable and support environmental
action, including through provisions on MEAs, measures
implemented ‘at the border’ (such as bans, restrictions
and tariff policies), and a diversity of measures that can be
implemented ‘behind the border’.

3.2.1. MEAs in trade agreements and
arrangements

Many international trade agreements — bilateral, regional and
multilateral — recognize the importance of MEAs.'%®

MEAs at the WTO

Atthe multilateral level, it is generally well-established that
WTO rules allow environmental measures taken under MEASs,
provided certain conditions are met. To date, no trade-related
measures taken by governments in the context of MEAs have
been the explicit subject of any trade challenges. However,
there are outstanding legal questions, such as the WTO
compatibility of non-equivalent treatment of ‘like’ products,
for example where imports from an MEA signatory country
are authorized, but notimports from a non-MEA signatory
country. To illustrate, the question at hand is whether a
country can refuse a shipment of a waste product from
country A (which is not a signatory to the Basel Convention on
the Control of Transboundary Movements of Hazardous
Wastes and their Disposal) while accepting a shipment of

an equivalent product from country B that is a party to that
Convention.

In 2001, WTO Ministerial Conference established a mandate
for negotiations to clarify the relationship between specific
trade obligations included in some MEAs and WTO rules,
which have also covered procedures for regular information
exchange between MEA secretariats and relevant WTO
committees, and criteria for the granting of observer status
to MEA Secretariats. The negotiations take place through

a Special Session of the WTO’s Committee on Trade and
Environment, but as with most Doha Round negotiations,
have lacked clear political direction and timelines for
completion in recent years.'%

On the process side, only a subset of MEA Secretariats

have observer status at the WTO Committee on Trade and
Environment (CTE). Despite long standing calls to grant
observer status to all MEA Secretariats to all relevant WTO
Committees where environmental matters are discussed,

the stalemate on this issue has been caught up inalarger
political stand-off on observers to the WTO (linked to tensions
over the blocking of the Arab League’s application for WTO
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observer status and its trade boycott of Israel). Meanwhile,
some MEA Secretariats are invited as ad hoc observers to
the CTE special negotiating sessions. A range of forms of
cooperation and information exchange between WTO and
MEA Secretariats also exist, including information sessions
held by the WTO CTE that are open to all MEA Secretariats,
exchange of documents, collaboration between the WTO,
UNEP and MEAs in the provision of technical assistance, and
the organization of side events by the WTO Secretariatin the
margins of MEA meetings of their parties.

From safeguarding MEAs to

implementation and enforcement

A number of TAs include provisions that mention MEAs and
advance a variety of approaches (see section 2.2.2). Some
MEAs specify that in case of a conflict with trade rules,

MEAs will prevail. Others seek to promote, and sometimes
require, implementation of MEAs listed in the agreement. The
recent USMCA, for instance, calls on governments to “strive
to ensure” implementation of MEAs, and outlines that the
obligations under the seven MEAs it lists should prevail over
those found in the agreement (the Paris Agreement is not
among these). Notably, where disputes arise in the context of
bilateral and regional TAs, panels hearing a dispute make their
rulings based on the text of the TAs, and not based on other
agreements, such as MEAs, unless these are explicitly noted
inthe TAs.

The climate crisis has increased interest in the use of TAs to
spur ratification and strengthen implementation of MEAs.
The EU, forinstance, has stated that it will only pursue trade
arrangements with countries that ratify and implement their
commitments under the Paris Agreement on climate. Several
EU members have voted - or threatened to vote — against
ratification of the EU-Mercosur trade agreement until they
are satisfied that Brazil demonstrates appropriate action

to implement its Paris Agreement commitments.'”” The
Netherlands and France have argued that trading partners
must live up to their Paris Agreement commitments to
implement progressively more ambitious climate policies
or risk the withdrawal of trade benefits. They also argue that
reference to the Paris Agreement must not be limited to the
environmental chapter of a TA, but should be added to the
two existing ‘essential elements’ in EU trade agreements
(i.e., respect for human rights and the fight against
weapons of mass destruction) in any current or future trade
negotiations, as well as in existing EU trade agreements
that are modernized or renegotiated.'®® The elevation of the
Paris Agreement to the status of an ‘essential element’ of
trade agreements would signal that it is of highest political
importance and of cross-cutting relevance across the
Agreement.

3.2.2. Border measures

Restricting trade in environmentally harmful

and unsustainably produced products

Governments have a range of options for restricting trade in

environmentally harmful and unsustainably produced goods.
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In general, the GATT prohibits WTO Members from

imposing export or import bans or restrictions on goods
(ranging from quotas to licensing rules). Nonetheless, under
GATT Article XX, WTO Members can justify violation of
GATT rules on environmental grounds, provided a set of
conditions are complied with. Governments keen to avoid
potential legal questions about measures that restrict trade
on environmental grounds can do so by ensuring careful
design of their measures to satisfy WTO principles of national
ltreatment, non-discrimination, and transparency. A review
of WTO disputes to date also suggests that adjudicators may
look into whether the country imposing an environmental
measure has undertaken good faith consultations with trading
partners before its implementation.'®®

Notably, the GATT does allow export and import restrictions
through duties, taxes and other charges, although these
must be applied in a manner consistent with WTO principles
of national treatment and non-discrimination among trading
partners. Governments can also choose to vary the degree
of market access they provide to products they deem
sustainable or unsustainable, such as through variations in
tariffs (see section 3.2.2).

There are numerous examples of governments taking action

to limit trade on environmental grounds. First, as noted

above, many governments limit certain trade in line with
theirimplementation of MEAs (e.g., bans on trade in certain
endangered species, or restrictions on trade in hazardous
wastes or chemicals) (see section 3.1.2). Second, governments
can take national action independent of international
agreements, which as noted above, they can do provided any
restrictions equally apply nationally and do not discriminate
between exporters. In 2018, for instance, Canada banned

the import of toiletries that contain plastic microbeads'® and
China banned the import of several types of solid wastes,
including plastic waste.!"" In 2020, under its Marine Mammal
Protection Act, the United States banned the import of fish or
fish products from commercial fishing operations that result in
the mortality of marine creatures."? Through its 2003 Forest
Law Enforcement, Governance and Trade (FLEGT) Action Plan,
the EU has implemented trade measures to stop illegal logging
and the associated trade in illegal timber globally, including
through ‘place on market' restrictions on imports of illegally-
harvested timber."® The UK also has restrictions on the import
of timber products, which must comply with UK plant health
regulations designed to protect the UK natural environment
from the introduction of harmful organisms that can be present
inwood (e.g. insects, bacteria).* A broad range of countries are
developing import-related measures that apply to a wider range
of commodities and products associated with deforestation
(such as agricultural products and minerals associated with
land-clearing for production or extraction).

Bans on exports of certain natural resources have also been
deployed, though these bans are sometimes for strategic or
economic purposes rather than for environment purposes.
For instance, China banned the exports of certain rare earths
in 2012.""% Various forms of export restrictions also exist in



resource-rich countries in Africa, such as Cameroon, Chad
and Sierra Leone, though again these are not necessarily
pursued on environmental grounds.'"®

Along-standing environment-trade-related issue that
warrants more attention in an Environmentand Trade 2.0
agenda relates to trade in domestically prohibited goods."”
In 2019, at least 30 countries (including France, the UK,
Germany, Switzerland, China and Denmark) exported toxic
and hazardous chemical substances to developing countries
that had been banned from national markets due to health
and environmental concerns.''®

Notably, governments have set an interesting precedent at
the WTO that may be useful to ongoing efforts to reduce legal
uncertainty about the scope for restrictions or bans on certain
goods, and to promote widespread use of them for specific
products. In 2003, WTO Members agreed to an exemption
from certain WTO obligations for national measures aimed at
reducing trade in ‘conflict diamonds’. This was in line with their
participation in the Kimberley Process Certification Scheme
for Rough Diamonds, which provides that each participant
should “ensure that no shipment of rough diamonds
isimported or exported to a non-Participant."""® The
‘Kimberley Waiver’ clarified that trade actions taken against
non-participant WTO Members to help suppress trade in
conflict diamonds under the Kimberley Process are justified
under the trade rules'?° Looking ahead, environmental
advocates could consider whether similar waivers could be
usefully applied to specific kinds of trade measures taken by
governments to address particular environmental challenges,
such as climate action (see Box 14) or to measures designed
to stop trade inillegally harvested fisheries products or timber
products.

Tariff policies to promote green trade

A core issue on the global environment-trade agenda is

how governments can use tariff policy to promote trade in
green goods and technologies that support environmental
protection, climate action, and the transition to more circular
economies. Here, three approaches warrant attention:

1) using differentiated tariff structures, combined with
environmental standards, to favour trade in green products;
2) liberalization of trade in environmental goods to spur

the international diffusion of environmental products by
reducing import tariffs (as well as non-tariff barriers); and

3) guarding against reductions of tariffs for goods that do

not meet high environmental standards applied in importing
countries or that threaten to undercut the competitiveness of
domestic companies producing high ambition green products
and using more environmentally sustainable production
processes.

Differentiated tariff structures

Arange of environmental advocates argue in favour of tariff
structures that differentiate between products based on
their green credentials and the sustainability of production
processes.

Environment and trade 2.0
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At present, high tariffs are a barrier to the diffusion and use of
arange of environmentally friendly goods and technologies.
Recent estimates suggest, for instance, that lowering tariffs
on a broad range of environmental goods would lead to 10
million tonnes of CO, reductions by 2030."”' Meanwhile, there
are low tariffs on many industrial and agricultural goods with a
high negative environmental impact. Further liberalization of
tariffs for such products could spur new market opportunities
that further exacerbate environmental harm. Where
countries lack clear national environmental standards that
can be applied to imports of environmentally damaging
goods or to imports produced in an environmentally harmful
manner, lowering tariffs can not only reward unsustainable
production by expanding international markets, but also
undercut domestic producers that deliver higher environment
performance. Here, environmental advocates emphasize

the need to avoid lowering tariffs on agricultural goods
without setting environmental standards for these products,
especially where environmental standards in exporting
countries reflect less stringent approaches to issues of
environmental risk and precaution.

Afurther challenge, especially for developing countries, is
the problem of tariff escalation, where tariff rates in export
markets for processed and manufactured goods are higher
than those for raw materials (such as minerals and timber)
and other unprocessed commaodities and agricultural
products. Tariff escalation has been long observed to
undercut developing country efforts to move into more value-
added production and exports. Addressing tariff escalation
could reduce environmental pressures arising from the status
quo, where the limited scope for value-added processing
means that many developing country exporters overexploit
natural resources and the environment in order to maintain
foreign exchange earnings especially for raw materials and
commodities that frequently face either falling prices or
notoriously volatile prices.

One option is to ensure that tariff policies are implemented

in ways that ensure green products are not unfairly
disadvantaged compared to ‘like’ or similar, but unsustainably
produced products. In addition to lower tariffs for ‘green
products’ (discussed below), governments can offer
preferential market access for sustainably produced,
harvested or extracted products through the application of
lower tariffs for products that meet certain environmental
standards. And at least one international trade agreement
(EFTA-Indonesia) refers to compliance with specific voluntary
environmental standards (for palm oil production) as a basis
for preferential tariff treatment (see Box 4).

Liberalization of environmental goods

Among the range of environment-trade issues on the
international agenda, the liberalization of environmental
goods is one that has instinctive appeal to many trade
negotiators as it relates most closely to what many view as
their core purpose, negotiating expanded market access for
national exports.
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All countries are free to apply lower tariffs to more
environmentally efficient goods, and countries can unilaterally
reduce their tariffs for environmental goods. The UK has, for
instance, reduced tariffs on over 100 environmental goods

in their UK Global Tariff.?2 Alternatively, governments can
seek to negotiate tariff reductions with their trading partners,
which generally occurs through a quid-pro-quo exchange of
concessions on different tariff lines for exports of interest to
the countries involved.

At the multilateral level, the WTQO’s 2001 Doha mandate
included a commitment to launch negotiations on
liberalization of trade in environmental good and services.
Amidst the wider decline of Doha Round of WTO negotiations,
the environmental goods and services (EGS) negotiations
never acquired broad support among WTO Members

and stumbled as governments debated definitions of
‘environmental goods'. Frustrated by lack of progress, a
smaller group of interested Members subsequently launched
plurilateral talks on an Environmental Goods Agreement
(EGA), but these talks stalled in 2017.1n 2021, a number of
developed country governments are calling for the revival of
EGA negotiations at the WTO, including the EU, Japan, Korea,
and Switzerland.

Looking ahead, a key challenge for environmental goods
negotiations is to find an approach to what counts as a
‘green good'’ that is environmentally credible and that can
engage a diversity of governments. Here, while some
governments focus on goods related to renewable energy,
energy efficiency, waste disposal, materials recycling, and
air pollution, others argue that the range of green goods
for negotiation should include those that are sustainably
produced, such as organic agricultural goods and certified
biodiversity-based goods. Some advocates call for a
narrow focus on liberalizing trade in goods that support
climate action (such as renewable energy, energy efficiency
technologies). In addition to waste disposal technologies,
there is also a push for liberalization of recycled and
recyclable products as one way in which trade policy

could support the growing groundswell of business and
governments action in favour of a more circular economy
(see Box 13). In this spirit, some developing countries have
expressed interest in exploring opportunities to liberalize
trade in non-plastic substitutes.'>®

In order to enable new negotiations on environmental goods
to get started, some call for a ‘living agreement’ approach,
where new goods could be added over time. In the context
of climate action, there are calls to explore new approaches
that would focus negotiations on maximizing the rapid and
broad diffusion of the most vital climate technologies, rather
than mercantilist bargaining driven purely by commercial
interests and competitiveness considerations. That said, the
politics of competition will not be easily waved away. In the
context of US-China tensions over technology and trade,
for instance, any new EGA negotiations that engaged these
two economic giants would encounter wider tensions: many
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US stakeholders are unlikely, for instance, to be enthusiastic
about requests for greater market access for Chinese
environmental technologies, such as solar panels.

Arecurring challenge to the liberalization of green goods is
the absence of agreed standards and criteria at the product
level for differentiating between ‘green’ and ‘non-green’
products, anissue thatis further complicated by the fact

that the official classifications used to monitor trade do not
differentiate most products on sustainability criteria. The
absence of internationally agreed definitions and standards
for green goods exacerbates practical constraints facing
customs authorities charged with differentiating between
green and other products at the border, applying appropriate
customs duties, and monitoring flows.

Finally, there are also calls for guaranteed access or ‘fast-stream’
customs mechanisms for green commodities or products
linked to schemes with verified environmental standards as
well as to facilitate trade flows that enable circular economy
approaches. Here, arange of businesses keen to use recycled
inputs in their products argue that prevailing trade and
investment regulations can limit their capacity to spur effective
recycling markets and trade in the secondary waste materials
that representimportant inputs for circular business models.'?*
The argument is that facilitated flows of certain waste products
and second-hand materials across borders could support the
circular economy by making recycling, repair, remanufacture,
and refurbishment more cost-effective through economies of
scale. As noted in Box 13 The rising interest in trade policy for
the circular economy, however, there are also important risks of
eco-dumping on developing countries, especially where wastes
are hazardous or contaminated, and also where countries

do not have necessary facilities to safely recycle, refurbish or
remanufacture second-hand products or waste.

Importantly, while calls for tariff liberalization dominate
discussion of how trade can help diffuse green products

and technologies, developing countries call for attention to
how trade policies can better support transfer of affordable
environmental production technologies, including through the
strategic use of industrial policies for environmental purposes
(see section 3.2.3). While developed countries with established
competitive advantages emphasize the importance of trade
liberalization to speed the dissemination of environmental
goods, technologies and services, many developing countries
underline the importance of supporting national capacity

and innovation in environmental technologies in ways that
bridge the technology gap — and technology ownership

gap — between developed and developing countries. They
emphasize the importance of trade rules that provide ‘policy
space’ for governments to intervene strategically in the
economy to build and support local green industries, including
through intellectual property rules, government procurement
and technology transfer, as a necessary complement to
importing foreign technologies (with associated licensing fees)
or allowing foreign companies and their subsidiaries to investin
and operate their own technologies within their borders.



3.2.3. Environmental action ‘behind the
border’ and green industrial policy

Closer attention to how trade policy can better support
national environmental and economic policies designed to
spur green economic transformation and transition will be
anecessary part of an Environment and Trade 2.0 agenda.
Governments can implement a range of policies and
measures ‘behind the border’ to promote cleaner production
processes, a more circular economy, and more nature-
friendly production in ways that promote green trade. This
section explores a range of the pathways ‘behind the border’
that could be harnessed for greening international trade,
including proposals for updates to core provisions of trade
agreements.'?®
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In the context of the COVID-19 pandemic, countries
everywhere are expanding interventions in their economies
and adapting their trade policies to offer more support to
domestic industries, promote strategic autonomy in key
essential industries and secure access to essential supplies.
At the same time, the push for a lower carbon, circular

global economy is prompting growing action on green
industrial policies — a broad set of policies with trade-related
dimensions - including subsidies, government procurement,
and investment, as well as standards, intellectual property
and technology transfer.' Trade-related rules and policies

in each of these areas can hinder or support the cost-
competitiveness, availability and dissemination of sustainable
technologies, the ability to participate in sustainable supply
chains, as well as the innovation vital for more environmentally
sustainable products and production methods.'?”
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Akey concern in the environment-trade arena is that high
environmental standards and trade measures designed

to support green production and reduce environmental
footprints at home may have the perverse effect of moving
environmental impacts to other countries, either because
companies shift production to countries with lower
environmental standards or because consumers meet
their consumption needs through the import of products
produced less sustainably elsewhere. In this context, from
an environmental viewpoint, a priority for trade policy is
toincentivize businesses with the existing wealth and
resources to innovate, investin and share new approaches
to sustainable production to do so, while supporting and
providing the enabling policy environments for all businesses
in all countries to follow suit.

There is an important political economy aspect to the design
of environment-related trade measures because many of
these combine mixed environment goals and economic
objectives.'?® That is, as governments work to advance
environmental goals, such as the transition to low carbon
production, they face pressures from constituencies to use
green industrial policies to create ‘green jobs’ nationally,
especially in communities that face the phase out of existing
industries and jobs. At the same time, one country’s green
measures at the national level may create non-tariff barriers
(NTBs) to trade, either internationally or unintentionally, for
the exports of other products. Frequent tensions also arise
between the push to harness trade and trade policies as a
means to speed the diffusion of green technologies, including
to help developing countries ‘leap-frog’ carbon-intensive
development pathways, while aligning trade policies with the
desire of many developing countries to build and diversify
their own economies, including in the fastest growing and
lucrative green sectors.

With this background in mind, among the many possible
pathways forward, this section reviews the potential to green
trade through ‘behind the border’ measures related to: trade
in environmental services; production and process methods;
environmental taxes; subsidies reform; green government
procurement; green technology transfer; regulatory
cooperation; investment rules; and competition policies.

Trade in environmental services

International trade offers numerous opportunities to
support the reach and growth of both direct and indirect
environmental services. Direct environmental services
include those related to sewage, waste disposal, recycling,
vehicle emissions and nature protection, as well as eco-
tourism and green construction and engineering. Indirect
environmental services include those related to the
assembly, installation, testing, monitoring and maintenance
of environmental products (such as wind turbines) as well as
technical support and research and development.'?

Unlike liberalization of environmental goods, where the
focus is primarily on lowering tariffs, the liberalization of

environmental services generally involves commitments on
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market access and national treatment for different types of
foreign services suppliers, including for the establishment of
subsidiaries for the supply of environmental services and the
cross-border movement of people, such as for installation,
maintenance, and operation of equipment. The focus of
negotiations is on rules that prevent non-discrimination
between national and international service providers, as
well as some technical regulatory issues (e.g., rules on data
transfer are relevant, for instance, where these can hinder
software updates and performance monitoring related to
environmental services and performance).'*® Efforts to
promote a more circular economy are refreshing calls for
trade policy frameworks to facilitate and promote trade

in environmental services, such as those related to the
refurbishment or remanufacture of goods.'’

Atthe WTO, trade in services is governed by the General
Agreement on Trade in Services. As noted above, the

2001 Doha mandate also provided for negotiations

on environmental goods and services. Although WTO
negotiations on trade in services are in drift along with other
aspects of the Doha Round, and multilateral negotiations on
environmental goods and services stalled, a number of WTO
Members are committed to reviving talks on liberalization

of trade in environmental services.'®? In 2020, for instance,
the UK, Switzerland, Canada and the EU tabled a non-
paper atthe WTO on liberalization of trade in a number

of environmental services (focusing first on construction
and architectural services) in order to revive discussion.'®?
Meanwhile, a number of provisions in regional and bilateral
trade agreements have expanded upon existing GATS
provisions, including in regard to investment (with numerous
environmental implications) and on some environmental
services.'® In the APEC context, governments have an
Environmental Services Action Plan (ESAP) to promote
liberalization, facilitation and cooperation in environmental
services and have undertaken a number of studies and
workshops on opportunities to expand trade in environmental
services.'®

Notably, some countries and environmental stakeholders
express important reservations about the push to expand
international trade in environmental services, often linked to
wider consideration about the privatization of public services.
Forinstance, liberalization of trade in water services has
spurred concerns linked to the privatization of public water
resources and environmental risks associated with large
scale commercial use of water supplies.'*® Further, many
developing countries are struggling with devising policy
frameworks and negotiating positions on trade in services in
general, and even more so to identify their national interests
with regard to trade in environmental services. In developing
countries where many essential public services are provided
by governments and where improved environmental
services are urgently needed, the decision to open domestic
markets for environmental services to international
companies requires careful consideration of impacts on
local environmental management, local businesses, and
livelihoods.



An additional consideration is whether governments have

in place the legal frameworks and capacity to negotiate
assurances about the scope of services to be provided and
their extension to disadvantaged communities at appropriate
costs. Many developing countries also view environmental
services negotiations in the context of wider competitiveness
concerns. They observe, for instance,

developed countries calling for liberalization of various
environmental services only once they have acquired the
competitive advantage to export them, while at the same

time refusing to take up developing country proposals for
liberalization in a key area of services trade of interest to them,
such as cross-border movement of people to deliver services.

Production and process methods

A central topic of debate on the trade and environment
agenda over the past three decades has focused on the scope
trade rules provide for countries to differentiate between
imports based on the sustainability of production and process
methods (PPMs). As detailed reviews of the many technical
and legal aspects at hand are available elsewhere, the

section offers a brief synopsis of why the PPM issue matters
to greening trade, the state of play, and proposals on ways
forward.

The PPM debate arises from questions about whether trade
rules allow governments to distinguish between products
based on characteristics not visible in the product itself, but
on the basis of their process of production (e.g. how they
are produced, manufactured or harvested). A core feature
of GATT and the WTO’s TBT Agreement is that they contain
national treatment and most favoured nation obligations
that require countries to treat imports no less favorably than
‘like’ domestic products or ‘like’ products from a third-party
country. Annex 1 of the TBT provides, among other elements,
definitions of technical regulations and standards focused
on processes and production methods when they relate to
the characteristics of products covered by the Agreement.
However, the debate is not yet settled on whether the
Agreement also covers processes and production methods
that are not detectable in the final product, also known as
non-product related PPMs. Here, two kinds of PPMs are
relevant: product-related (which leave physical traces in

the end product, such as cotton grown using pesticides,
leaving pesticide residue in the product itself) and non-
product-related (NPR) (which leave no physical traces in the
end product, such as the amount of carbon emitted during
production).

Atthe WTO, dispute settlement rulings have confirmed
that trade measures that differentiate products based on
their PPMs are not prohibited per se under the GATT,"*”
provided certain conditions are met. However, despite
this reassurance, there are enduring concerns among
environmental groups that enduring fear of potential legal
challenges and trade disputes may dissuade governments
from more proactive use of PPM-based trade measures
to green trade (i.e., the ‘chilling effect). Here, a key issue of
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concern for environmental advocates is the lack of clarity in
WTO rules on the legal scope and conditions for Members
to implement environment-related trade measures that
distinguish among products based on NPR PPMs.

In the early 1990s, developing countries expressed firm
opposition to NPR PPM measures, fearing that they would
make these countries vulnerable to an array of protectionist
measures. Allowing products to be deemed ‘unlike’ due to
NPR PPMs would, they cautioned, open a slippery slope in
terms of the broad array of environmental, economic or social
considerations, including on labour and human rights, that
governments could use to discriminate against imports. Trade
advocates similarly feared that allowing NPR PPMS could
undermine the basic principles of non-discrimination that are
the core of the multilateral trading system.

Questions on the scope for NPR PPMs are increasingly
important given the ongoing expansion of government
policies and technical regulations, as well as voluntary
standards, labels and certification, that aim to tackle the
environmental sustainability of production processes. Indeed,
such measures are likely to be central to effective policies

to combat climate change, pollution, natural resources
management, and biodiversity conservation.

There are different views about how best to address the
enduring uncertainty. One option is to update and clarify
WTO's Agreement on TBT with respect to the permissibility
of NPR PPMs. Here, however, the prospect of multilateral
negotiations being launched and concluded in a manner

that better reflects environmental goals or provides greater
environmental security than today are doubtful. A formal
amendment of the TBT Agreement would also require the
consensus of all WTO Members. An interpretive statement or
declaration on PPMs by the WTO Ministerial Conference is
another option but could similarly fail to attract the multilateral
consensus required. Other options could be for a group of
like-minded Member States to issue a statement of shared
understanding, guidelines or a reference paper that could
provide non-legally binding guidance or for a country to
initiate ‘a test case’ on PPMs in an effort to trigger clear legal
guidance from the WTO’s dispute settlement system.

One additional proposal is for introduction of rules of methods
of production (ROMP) that would determine which goods
from anywhere in the world, made by specified production
methods, can benefit from trade preferences, in the form

of lower tariffs for products that confirm with specified
production methods.'®® The suggestion provided is that

the specific production methods could be based solely on
government regulations concerning production standards
and methods, or on private standard schemes, and would
require clear and objective criteria for evaluating conformity
and/or equivalence and accompanies by mechanism for
product inspections and certification.

Among the proposals for preventing conflicts between climate
policies and trade rules, is the call fora WTO climate waiver,
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which would establish an exemption for specific climate-related
actions rather than require a change to trade rules, but which
also does not preclude future efforts to update those rules as
experience of climate and trade intersections grow (see Box
14). In the absence of rules or modalities for differentiating
among products on the greenhouse gas emissions, a second
proposal is to require internationally traded goods to carry

a ‘carbon passport’ that would provide reliable data on the

its emissions, based on internationally accepted and sound
accounting methodologies.”*® The passport would rely on the
setting of a minimum threshold for greenhouse gas emissions,
which all producers would need to meet in order to maintain
their market access. The proposal also notes the potential

for governments to grant preferential market access to good
carrying carbon passports.'“°

Afinal word on the design of NPR PPMs is the importance
of a flexible approach that accounts for the diversity of
circumstances in producing countries, and reflects principles
of international law, such as common but differentiated
responsibilities. Here, the ideal is for measures and standards
to focus on the environmental outcomes or performance
effects desired, rather than the use of specific methods of
technologies, especially those that may not be unavailable,
unsuitable, or affordable for all producers, especially in
developing countries. In addition, such standards and
requirements would be accompanied by assistant for
countries in meeting those standards, including through
cooperation on technology transfer.'*!

Environmental taxes

Inrecent years, the push for a greener economy has
prompted governments to implement an ever-growing array
of environmental charges and taxes on pollution, energy,
transport, natural resources, and plastic packaging.'“? Key
trade-related issues that arise in regard to such measures
include concerns about competitiveness in the face of
untaxed, unsustainably produced imports, market access
among exporters uncertain about how such taxes will

be applied to their products, and ‘leakage effects’ that
diminish the effectiveness of the measures (in the sense
that environmentally harmful production simply moves
elsewhere to avoid environment taxes and other environmental
measures).

From atrade law perspective, governments can implement
taxes at the national level on imported products, such as on
the carbon intensity of products, provided these are equally
applied to domestic products. The legal challenge that arises
is how to design environmental taxes and charges in ways that
are transparent and that do not unfairly disadvantage trading
partners, for example, by ensuring that taxes applied to
imported products are equally applied to domestic products.
As governments devise carbon pricing policies as part of their
efforts to address climate change, proposals to apply carbon
taxes or other BCAs are spurring robust discussion of their
trade-related implications (see Box 15).
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Subsidies reform: From harmful to green

Many intergovernmental processes have called for the
reduction of environmentally harmful subsidies, including
those provided to fisheries, agriculture, and the fossil fuels
sector. One of the most prominent issues on the environment-
trade agenda in recent years has been the potential for
international trade rules to support reform of subsidies that
support unsustainable production practices and present
barriers to, or disincentivize, environmentally sustainable
production.

The WTO is recognized as the key multilateral venue
through which governments could work to reduce trade-
distorting subsidies, largely due its role as the custodian of
the Agreement on Subsidies and Countervailing Measures
(ASCM). The advantage of a multilateral approach to
subsidies is that commitments that arise may apply to all
players, not just to a sub-set of countries: this universality can
be vital for effectiveness and also for persuading countries
to commit (e.g., country A will not commit to reducing its
subsidies if countries B and C can continue to subsidize in
away that harms its trading interests). However, disciplines
on subsidies are not identical across the WTO membership.
The ASCM provides for special and differential treatment of
subsidies provided by LDCs and other developing countries.

Over the past two decades, there have been numerous
proposals for the WTO to harness or update the ASCM
to help reduce environmentally harmful subsidies. The
difficulties reaching a multilateral deal are demonstrated by



the fact that WTO negotiations for a multilateral deal on the
reduction of fisheries subsidies that have dragged on for over
19 years, missing a series of agreed deadlines for action.
Akey challenge that has frustrated proposals to date has
been that the relevant trade rules were primarily designed

for the removal of trade distorting subsidies, not those

that cause environmental harm. Discussions among trade
negotiators swiftly gravitate toward issues of commercial
interest rather than what is necessary from an environmental
viewpoint. Three further challenges constraining international
cooperation on the removal of subsidies are: the lack of
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shared definitions on what constitutes a subsidy; lack of
transparent national data; and issues of fairness, with a range
of developing countries calling for exemptions to subsidy
reform obligations, especially for low income communities.

The lack of progress on fisheries subsidies has dampened
expectations for any rapid action on binding multilateral deals
on other environmentally harmful subsidies at the WTO. It
has not, however, dissuaded important efforts to harness the
multilateral trading system as a venue for cooperation. For
instance, a group of governments known as the ‘Friends of
Fossil Fuel Subsidy Reform,’ led by New Zealand, are calling
for work at the WTO to improve transparency and dialogue
on fossil fuel subsidies, with an eye toward reform.'** While
no G7 country has cosponsored formal submissions to the
WTO on fossil fuel subsidy reform, both the EU and the UK
have indicated their interest in discussion of transparency of
fossil fuel subsidies, including in the WTO context. Meanwhile,
in their ongoing negotiations for an Agreement on Climate
Change, Trade and Sustainability (ACCTS), six governments
are seeking to include rules on fossil fuel subsidies in

their plurilateral deal, with an eye to also providing a set of
pathfinder ideas on ways that governments could proceed
multilaterally.

In general, however, the same fossil fuel lobbies in both
developed and developing countries that constrain domestic
action to reduce subsidies oppose any efforts that would

bind national commitments in this respect. Some developing
countries are reluctant because their economies rely heavily
on fossil fuel exports or fossil fuel intensive production, and
also because they are fearful of the political fallout of efforts to
reduce subsidies to fossil fuel consumption (such as subsidies
to energy consumption for low-income communities). While
the prospect that major fossil fuel producers (e.g. the US,
Saudi Arabia) will undertake binding commitments on fossil
fuel subsidy reform in trade agreements is not strong, a

focus atthe WTO and beyond on transparency and reform

of fossil fuel subsidies, and potentially voluntary pledges, is
nonetheless an important part of a wider strategy to ramp up
urgently needed national action among the largest players.

For many years, WTO Members have also been struggling
to negotiate reform of agricultural subsidies in the context
of agricultural trade negotiations. The many subsidies to
resource-intensive agricultural production, including those
related to the use water, pesticides, and fertilizers, are not
only environmentally harmful but can also constrain the
global competitiveness of more sustainably produced
agricultural goods. Subsidized agricultural products also
distortinternational markets, exacerbating pressures on
developing countries to increase productivity and lower
costs in order to compete, with a range of environmental
consequences. Negotiations to reduce agricultural
subsidies, despite being on the agenda since before the
launch of the WTO, are one of the most divisive issues for
multilateral diplomacy, mired in concerns about fairness and
food security, as well as domestic pressures from powerful
constituencies within major trading countries to maintain
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the status quo. Looking ahead, a key issue for exploration is
the degree to which a focus on environmentally sustainable
food systems could be introduced into agricultural trade and
subsidies negotiations.

Long-standing WTO negotiations on non-agricultural
subsidies (known in the WTO context as ‘industrial subsidies’)
are also relevant to environmental protection and the

use of green industrial policies. There are proposals, for
instance, to re-instate exceptions as envisioned in Article

8.2 of the WTO ACSM. This article provided a ‘safe harbour’
available to all Members for particular forms of subsidies,
including certain types of research subsidies, subsidies
providing assistance to disadvantaged regions, and
subsidies promoting the adaptation of existing facilities to
environmental requirements. Since the expiry of Article 8.2
in 1999, subsidies that favour green products have been
subject to the same WTO disciplines as any other industrial
subsidies. Looking ahead, some argue that sufficient policy
space exists for certain forms of green subsidies, even
without a reintroduction of Article 8.2, noting that the growth
of green industries will require attention to a range of other
fiscal and political challenges as well. Others argue for the
reintroduction of ‘green light’ subsidies and expansion of the
scope for subsidies to green industries. Here, for instance,
there are calls for a wider approach to non-actionable
subsidies that would permit ‘green’ subsidies to scale up
deployment of clean energy, support efforts towards climate
change adaptation and address negative environmental
externalities. There are also calls to incorporate green subsidy
provisions in non-WTO trade agreements.'*

Three political considerations are important to note. First,
environment-related discussions of subsidies will encounter
wider trade tensions on the thorny topic of subsidies to state-
owned enterprises (especially those provided by China). To
the extent possible, environment-focused work on subsidies
should first advance on a separate track, focused on devising
policy options and building support across the diversity of the
WTQO's membership. Second, important questions will arise
about trade-offs, where governments will have to balance the
benefits of green subsidies for the environment, especially

in light of urgent challenges such as climate change, with the
fact that all subsidies distort markets and give rise to trade
tensions. A third and related consideration is that, compared
to major industrial powers, most developing countries have
limited capacity to provide green subsidies. This disadvantage
constrains their competitiveness in the green economy;,
especially when they also face pressures to reduce tariff
barriers to subsidized green technologies from developed
countries.

In late 2020 the US submitted a proposal to the WTO to
address what is characterized as the “imbalance in the
existence and enforcement of fundamental environmental
protection standards among Members.”"** To ensure that
“no Member gains a comparative advantage in trade due to
insufficient or unenforced environmental laws, regulations
or standards,” the proposal calls for a decision that would
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confirm that the “failure to adopt and enforce environmental
protections at or above a threshold of fundamental standards
should be considered an actionable subsidy under the

WTQO's ASCM, and that, where an industry disproportionately
benefits from environmental measures below that threshold,
WTO Members may impose a countervailing duty equal to the
benefit received by an industry.""*® Submitted toward the end
of the Trump Administration, it remains to be seen whether
the Biden Administration remains committed to this proposal
and how other WTO Members will respond.

Green government procurement

Global annual spending by governments on the public
procurement of goods, services, and public works and
infrastructure was estimated at US $9.5. trillion in 2019.'4
Around the world, there is increasing attention to green
government procurement policies as a tool to foster a more
circular economy, sustainable industrialization, and economic
diversification that supports environmental sustainability.'*
The importance of green government procurement as a
tool for promoting sustainable development is recognized
in SDG 12, which calls for procurement practices that are
environmentally sustainable (see Box 16)./%

Many recent international TAs incorporate rules on
government procurement and there is growing interest in
how trade policy frameworks could support the greening of
government procurement. Among existing trade rules on
government procurement, most have no specific restrictions
on the ability of national governments to support green
government procurement, except that the rules require them
to refrain from discrimination between domestic and foreign
suppliers.

The CETA and CPTPP are recent examples of trade
agreements that include government procurement provisions
with some explicit environmental dimensions.'® Under

the CETA, for example, the EU and Canada can specify
technical requirements for government procurement,
including environmental criteria. At the multilateral level,

the 48 governments that are party to WTO'’s Government
Procurement Agreement (GPA)™®" have adopted a work
programme on sustainable procurement as part of wider
efforts to improve implementation of the Agreement and
consider potential updates.'>? Key topics under consideration
include the definition of criteria for green procurement
decisions and the challenges of defining what constitutes a
green product or service worthy of support through green
government procurement efforts. At the national level, some
governments use private environmental standards, labels

or certification schemes as instruments for benchmarking
and verifying the environmental performance of goods in
their green government procurement decision-making.

This development underlines the intersection of private,
voluntary environmental standards with government laws
and regulations. It also has an important trade dimension

as trade partners must have adequate information about

the relevant private environmental standards and ability to
acquire certification in order to be able to compete effectively
for procurement contracts.'s®



Afurther issue on the green government procurement
agenda relates to the use of local content requirements
(LCR) that aim to promote national green industries and their
permissibility under trade rules.'®* A growing diversity of LCR
measures have been introduced by a range of developed
and developing countries, and their use is increasing.

These include through procurement regulations that grant
preferences for local products, these include requirements
related to local assembly, tax cuts for domestically
manufactured goods that include a certain amount of local
content, or the reservation of certain markets for locally
produced goods. A 2013 WTQO dispute ruling against India’s
LCRs on foreign enterprises in the solar energy industry'®
has spurred ongoing discussions about the definition

of LCRs, their compatibility with WTO rules, and what
clarifications are needed to support green economy efforts.

Looking ahead, a number of recent studies underline the
potential for TAs to better support sustainable procurement
policies and practices, arguing that greater “legal certainty
about what a procuring authority can do under international
trade obligations is one way to address the barriers and
enable better use of sustainable procurement."1%

Green technology transfer, intellectual

property, and genetic resources

Affordable access to technology and know-how will be critical
for the global diffusion, adaptation, and uptake of green
technologies and to progress on environmentally sustainable
production and trade. Across the global economy, private
companies and government agencies (including government
departments, research centres and universities) hold patents
and related intellectual property rights to a vast range of
green technologies. Both intellectual property and technology
transfer are addressed in a broad range of trade agreements
and processes. Numerous MEAs also include provisions that
promote the transfer of technologies that can support and
speed their implementation.

The WTO Agreement on Trade-Related Aspects of
Intellectual Property Rights (TRIPS) is the centrepiece of the
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global system of rules, institutions, and practices governing
the ownership and flow of knowledge, technology, and
otherintellectual assets.”®” One of the TRIPS Agreement’s
objectives is that “the protection and enforcement of
intellectual property rights should contribute to the
promotion of technological innovation and to the transfer and
dissemination of technology.”

An array of studies exists on the ownership of intellectual
property on green technologies and its relevance to efforts
to the green economy. In the climate arena, for instance,
there is ongoing debate about the extent to which intellectual
property rules may present a barrier to technology diffusion
for clean energy technologies, such as wind and solar.'®

On the one hand, there is an argument that intellectual
property protection provides vital incentives to innovation and
investment in green technologies and that legal frameworks
that secure intellectual property protection underpin the
global diffusion of such technologies. Concerns about the
absence of adequate intellectual property protection can
make governments and companies hesitant to transfer
technology or to send goods, especially where they fear these
will be used or copied without compensation in ways that
undercut their potential market.

On the other hand, there is an argument that intellectual
property protection can impair the diffusion of environmental
technologies, especially to developing countries. Licensing
arrangements may require royalty fees that are not be
affordable for governments or businesses'*® and international
intellectual property rules may limit government options to
support local green industrial development and to adapt
technologies for local circumstances.'®°

To establish where and to what extent intellectual property

is or will be a significant barrier to uptake of certain green
technologies, a key step is to determine the intellectual
property ownership structure for such technologies, as well as
current licensing arrangements and terms. A related step is to
create awareness and promote access to information about
technologies that do exist, and relevant patent information.'®’

Policy debates on trade and intellectual property are closely
linked to questions of industrial development and strategy.
Building green industries domestically, including through
investment in local technological innovations, is a priority for
both developed and developing countries alike. For many
developing countries, beyond acquiring technology ‘off the
shelf’ through imports or addition in order to allow foreign
companies to establish production facilities, a wider goal is
for domestic firms to acquire the capacity and know-how to
manufacture green technologies and materials themselves,
and to adapt the innovations to the local context — or to
develop partnerships that support such goals.

As governments and businesses work to speed the diffusion
rate and affordability of environmental technologies key
to decarbonizing the global economy and supporting a
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more circular economy, they are likely to face pressure to
share critical intellectual property. A range of proposals to
support sharing of intellectual property exist, including the
development of global licensing databases, patent pools and
pledges, and updated arrangements for university-to-industry
technology transfer,among others. At the international level,
the WTO has previously affirmed the right of Members to use
flexibilities under the TRIPS Agreement to promote public
health objectives, such as access to essential medicines,'®?
spurring calls for similar waivers in the case of technologies
vital to addressing emergencies such as climate change
mitigation.'s® Importantly, debates on affordable access

to green technologies exist in a high-tension geopoalitical
context. Governments view the protection of their industrial
IP as a key national security and foreign policy priority,
backed by powerful business interests keen to maintain their
competitive advantage. Concerns about weak intellectual
property enforcement in China and industrial property theft
are central to US-China trade tensions, for instance, and will
also be relevant to discussions of the global dissemination of
green technology.

Notably, the TRIPS Agreement includes an article that obliges
developed country WTO Members to provide incentives to
their companies and institutions to promote and encourage
technology transfer to LDCs “in order to enable them to
create a sound and viable technological base” (Article
66.2).'%* To date, however, compliance of developed country
Members with this obligation has been limited, and has not
shifted incentives for transfer technology to LDCs.'®

Meanwhile, the wider trade dimensions of technology
transfer were acknowledged at the 2001 Doha Ministerial
Conference when trade ministers established a WTO Working
Group on Transfer of Technology, which aims to examine the
relationship between trade and the transfer of technology
from developed to developing countries, and ways to
increase the flow of technology to developing countries.®®

In this Working Group, countries have emphasized that

the successful development, transfer, and deployment

of technologies involves not only intellectual property-
related issues, but also capacity to absorb and use acquired
technologies, training, and technical assistance to develop
relevant know-how, as well as industrial and innovation
policies — all of which equally apply to green technologies.
One future area of work for this Group could be to identify
specific green technological gaps in developing countries
and measures to address them, including trade rules that
enable green industrial policies, multi-stakeholder initiatives
(including private sector, development banks, WIPO and
bilateral aid agencies), and implementation of technology
transfer provisions in MEAs (such as those found in the Paris
Agreement).'¢’

An additional environment-trade issue linked to intellectual
property is the call from developing country governments
and civil society groups to update intergovernmental
arrangements on access to genetic resources and the sharing
of benefits from their use, as well as to the use of traditional
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knowledge related to biological materials and biogenetic
information.'®® At the WTO, for instance, developing
countries have long campaigned for the completion of the
review, mandated by the TRIPS Agreement, of its Article
27.3(b),'®® which sets out rules related to the patentability
or non-patentability of plant and animal inventions and calls
for the ‘effective’ protection of plant varieties. At the same,
they have also highlighted concerns about the commercial
use of genetic material and traditional knowledge by those
other than the communities or countries in which they
originated, particularly when these are the subject of patent
applications.'”® In the 2001 Doha Declaration, developing
countries secured a commitment to work at the WTO on
the relationship between TRIPS and the UN CBD,""" and
tabled a number of proposals, such as for new requirements
to disclose the source of biological material and associated
traditional knowledge used in inventions.'? While the
conclusion of the CBD’s Nagoya Protocol on Access to
Genetic Resources and the Fair and Equitable Sharing of
Benefits Arising from their Utilization to the Convention

on Biological Diversity has meanwhile addressed some
developing country concerns,'”® they continue to call for
updated international legal frameworks at the WTO, the CBD
and the World Intellectual Property Organization (WIPO)./74

Meanwhile, as noted in section 2.2., a number of non-

WTO trade agreements include provisions on access and
benefit sharing that contribute to the implementation of the
Nagoya Protocol, including provisions on sovereignty over
genetic resources, the protection of traditional knowledge,
prior informed consent, the disclosure of origin in patent
applications and conditions for bioprospecting activities. The
scope and focus of such commitments in trade agreements
varies widely: while Latin American countries have pioneered
high standards, these are not widely spread.'”

Regulatory cooperation for strengthened
environmental protection

The environmental impacts of trade agreements are
increasingly found not justin how they affect international
flows of goods and services, but also in how they shape
domestic regulatory environments, with deep implications for
both production and consumption trends.

Atthe WTO, trade officials regularly review a growing range
and number of trade concerns related to the use of health
and safety regulations with an environmental dimension,
including regulations related to food safety, plant health, and
import approval of biotech products. The WTO’s committees
dealing with TBT, SPS Measures, and environment, all act

as fora for regulatory cooperation as governments use

them to exchange news on a range of topics, including
environmental ones. Beyond the WTO, a growing number

of trade agreements have entire chapters dedicated to
regulatory cooperation.'’® The approaches vary widely,
including commitments to greater transparency, dialogue and
information exchange, efforts to secure agreements’ mutual
recognition of regulation and standards, and harmonization
of regulations."”” Political sensitivities mean that these



focus primarily on cooperative measures rather than legal
obligations. In addition, the OECD and ASEAN countries host
numerous policy initiatives that focus on soft approaches to
strengthening regulatory cooperation.'’®

The growing emphasis of trade diplomacy on regulatory
matters raises both concerns and opportunities for green
trade. In general, the purpose of regulatory provisions in
trade agreements is to minimize disruptions to trade due to
regulatory requirements and divergences and to smooth the
flow of product between countries: that is, they are not driven
by the goal of promoting environmental outcomes. Many
environmental advocates express concern that regulatory
cooperation arrangements in trade agreements can instead
spur additional scrutiny that puts downward pressure on
domestic environment policies or slows efforts to upgrade
environmental requirements.

Consensus between countries on regulatory matters

is difficult to implement in practice, with governments
routinely favouring cooperation, but only on the basis of their
own preferred standards. The task is doubly complicated
because trade negotiations on environmental topics demand
consultation and engagement of domestic regulators and
legislators, who are often reluctant to cede their decision-
making power and may be unfamiliar with wider trade
considerations. Similarly, trade officials are rarely expertin
the detailed scientific and technical reasoning that inform
the development of domestic environmental regulations,
and most trade policymaking processes lack the necessary
processes for engaging environmental expertise and
constituencies.

For the green trade agenda, key questions that arise on
regulatory cooperation are: how can governments balance
pressures to use regulatory cooperation to reduce business
costs and facilitate trade, on the one hand, with legislative
concerns about national sovereignty and their “right to
regulate” on the environment, on the other? How can
governments manage different regulatory approaches to
scientific evidence and the precautionary principle with
regard to environmental and health risks, as well as national
preferences on ethical issues? How to promote dialogue

on regulatory cooperation to ensure that TAs do not
unleash trade flows or competition that undermine national
environmental standards or spur regulatory backsliding? How
can trade-related regulatory cooperation efforts be used
instead to spur cooperation for more responsive and faster
upgrading of environmental laws and regulations?

A core priority is to explore the scope to use regulatory
cooperation discussions to set the direction of travel in

favour of higher environmental standards. If framed around
ashared commitment to raising environmental ambition,
regulatory cooperation efforts could be a vehicle through
which governments find ways to better manage their different
regulatory approaches to environmental and health risks,
precaution, and scientific evidence. They can also be a process
through which trading partners promote transparency of

Environment and trade 2.0
|

environmental laws and regulations and consider how these
could be designed to maximize their environmental benefit
while minimizing unintended consequences for trade. This will
be especially important at a time when all countries will need
the scope for dynamic regulations to drive more environmental
production and development of environmentally beneficial
products. Further, they can explore how and where cooperation
on environmental regulations and standards can help to
promote trade in environmentally beneficial products and
services.

Investment rules for sustainability

Coherent decision-making on policymaking for trade,
investment, and the environment is of rising importance to the
environment-trade agenda.'” In a world of globally integrated
production networks and supply chains, investment and trade
flows are increasingly linked. Foreign direct investmentis a
key strategy deployed by international companies to reach
consumers in new markets and manage relationships with
supply chain partners, with profits then remitted to home
country headquarters.

Amid the push for greater public and private investment in the
green economy, there are calls for international investment
rules to more explicitly promote environmental sustainability,
both by reforming the investment provisions included in trade
agreements as well as international investment agreements,
some 2,654 of which were in force as the end of 2019.'8°

Compared to bilateral and regional trade agreements, the
WTO has a more limited set of investment rules set out

inits agreement on Trade-Related Investment Measures
(TRIMS). While some WTO Members have long called for a
broader set of investment rules, many developing countries
and civil society groups remain opposed to any further WTO
rules on investment, even those focused more narrowly on
investment facilitation.'" In the absence of consensus among
all WTO Members, a sub-set of WTO Members are pursuing
a plurilateral initiative that focuses on improving multilateral
cooperation around investment facilitation. Environmental
advocates argue that any framework on investment
facilitation that emerges must explicitly support —and not
constrain — attention to environmental issues and sustainable
development goals considerations in investment decision-
making.'®?

A key environmental concern linked to investment provisions
in trade and investment agreements relates to ISDS
provisions, which grant foreign countries the possibility

to sue governments when they can show that changes to
regulatory environment, including through strengthened
or new environmental laws and regulations, reduce the
economic value of their investment. The growing number
of ISDS cases has provoked public protests about impacts
on publicinterest goals and regulatory space, including
for environmental protection.'®* Most prominent among
the concerns of environmental advocates is that ISDS
provisions can lead countries to roll back, defer or refrain
from environmental action and grant foreign corporations
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excessive power to influence their regulatory affairs. These
risks are deemed especially high for developing countries
that have more limited financial resources and depend
heavily on foreign investment. Environmental advocates are
especially concerned that companies could lodge a growing
number disputes, challenging the implementation of climate
policies that harm their business interests. In 2020, for
instance, the company RWE initiated an ISDS case against
the Netherlands, arguing that government’s effort to phase
out fossil fuel subsidies negatively affected an RWE-owned
powerplant.'®

Some recent international investment agreements have
introduced reforms to ISDS provisions that emphasize

the right to regulate.'® Proposals for a more transparent

and balanced approach to the settlement of investor-state
disputes are also gaining some traction at the International
Centre for Settlement of Investment Disputes (ICSID)'®

and in the context of the United Nations Commission on
International Trade and Law (UNCITRAL),'®” where the

EU has tabled proposals for a new multilateral investment
court.'®® Efforts are also underway to modernize substantive
clauses of investment treaties, such as the Energy Charter
Treaty (ECT), which regulates investment in the energy
sector. Critics argue that ECT provisions undermine the scope
for governments to implement energy transition policies vital
for addressing the climate crisis without threats of investor-
state disputes and arbitrations,'®® and call for ECT reforms

to strengthen the right to regulate, reduce the scope of
provisions on indirect expropriation, and promote sustainable
development and corporate social responsibility.'®°

For a number of critics, rather than ISDS reforms and
renegotiations, the overarching goal should be to exclude

or terminate ISDS provisions altogether.”" A number of
important investment agreements now omit ISDS provisions,
including Brazilian bilateral investment agreements,

the USMCA, the US-Australia FTA, and New Zealand'’s
relationship with several signatories to CPTPP92 Alongside
new approaches to avoiding and resolving investor-state
tensions are calls for ‘interpretative statements’, whereby
governments would “endorse joint statements clarifying and
defining their positions on contentious clauses in their existing
investment treaties.”'%®

Motivated by the goal of preserving the regulatory space

of governments, including with regard to environmental
protection, anumber of governments and regional
organizations have adopted non-binding principles for
investment policymaking to support sustainable development
drawing on UNCTAD's Investment Policy Framework for
Sustainable Development'®* and its Reform Package for the
International Investment Regime.'®®

Afurther investment-related component of the green trade
agenda is the growing emphasis of governments, IGOs,
NGOs, banks, and companies on private sector investment
in the green economy alongside divestment from sectors
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and projects that cause environmental harm. On the climate
front, for instance, environmental campaigners on fossil fuel
subsidies combine proposals for stronger trade disciplines on
fossil fuels with calls for private investors, export promotion
authorities, export credit agencies, and development

banks to divest from fossil fuels and related infrastructure.

At the same time, the financial community's grasp of the
economic and commercial risks of climate change is spurring
important efforts to integrate climate considerations

into global investment strategies, risk assessment and
insurance strategies. A vast array of initiatives exists to green
international finance and investment, including through
pledges by individual banks and investors,' as well as
requirements to disclose environmental risks as part of wider
financial disclosure obligations.'®”

Finally, new regional trade and integration initiatives that aim
to boost trade and investment, especially in trade-related
infrastructure, have important environmental implications.
China's Belt and Road Initiative, for instance, involves

over eighty countries and is expected to generate overall
investments in infrastructure development of more than US$
1 trillion.'® While the Belt and Road Initiative can be seen

as a significant opportunity for investment in modernized
infrastructure in line with environmental priorities, a range of
concerns about associated environmental impacts on climate
and biodiversity have spurred efforts to promote a ‘Green’
Belt and Road Initiative.'®®

Competition, market concentration,

trade law, and the environment

In many sectors, the prominence of a small number of large,
multinational companies, along with significant intra-company
trade in global supply chains, has strategic implications for
efforts to green trade. Around 500 companies, for instance,
control roughly 70 per cent of global markets for the
commodities that have the most significant environmental
impacts — such as timber, beef and fish.2° In the global
banana and grain trade, a handful of companies control the
majority of global trade, and over half of global coffee trade
processing is carried out by the four largest companies.?®' In
2021, just four corporations are responsible for 65 percent of
sales in the global agrochemicals market, 50 percent of the
seed market, and 45 percent of farm equipment sales.?°?

On the policy front, two sets of environment-trade issues
arise. First, at the national level, competition policies and laws
can help phase out anti-competitive practices that reinforce
the dominant position of ‘brown’ industries in national markets
and hinder the capacity for greener businesses to establish
themselves as viable competitors in the market place.?°® While
commonplace in developed countries, a growing number

of developing countries are also implementing competition
policies as tools to enhance efficiency, promote innovation,
and support wider product and quality. Such policies can

also support environmental outcomes by helping to bring
down the costs of new environmentally friendly technologies
and green products. A challenge for competition laws and



policies is to promote both free and fair competition. In this
respect, there may be a case to exempt certain practices,
such as farmers' cooperatives, or products, such as green
technologies, from competition law enforcement.

To promote the global diffusion of competition policies,

there have been numerous efforts to promote international
cooperation, including proposals from developed countries
to introduce international rules on competition into the WTO
framework. The call for WTO rules on competition has been
repeatedly rejected by many developing countries. Among
their concerns are that such rules could promote competition
from foreign investors and companies that could threaten
the development of domestic industries or technologies that
cannot compete with larger international rivals.?* Meanwhile,
numerous bilateral and regional trade agreements include
detailed chapters on competition policy, including those
involving developing countries.

Second, global market concentration in key sectors and
supply chains where environmental concerns are high (such
as natural resources, agriculture, and commodities trade)

has implications for environmental strategies to green

trade. On the one hand, the dominance of a small group of
companies in key commodity supply chains has spurred some
environmental organizations to work directly with market-
leading producers and investors, judging that such companies
can play a prominent role in promoting sustainable

production and consumption through their buying power and
management of international supply chains, as well as the
global reach of their investment decisions, procurement, and
buying power.

On the other hand, some environmental advocates emphasize
the environmental and social dangers of multinational-led
cartels and monopolies in environmentally sensitive sectors.
In the agricultural sector, for instance, they argue that

market concentration in the hands of large multinationals
presents risks to livelihoods in rural communities and
undercuts the possibility for more sustainable approaches to
agricultural production and land management. In this spirit,
they argue for global level anti-trust rules and international
competition policies that target global market dominance in
sectors and for commodities with significant environmental
impacts.2° While developing countries have not favoured the
introduction of competition rules at the WTO, there is a long
history of interest in action on national competition policies
at UNCTAD as well as on cross-border cartels and restrictive
business practices. In 2021, for instance, governments
agreed to establish a working group on cross-border cartels
at UNCTAD.?0¢
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3.3 Beyond rules: Additional pathways
for cooperation on greening trade

Beyond trade rules and measures that regulate trade at

or behind the border, a number of additional pathways for
cooperation on greening trade can be advanced. This chapter
reviews eight of these possibilities: 1) Aid for greening

trade; 2) green trade finance; 3) debt relief; 4) monitoring
environment-related trade measures and trends; 5) greening
trade classifications; 6) green customs; and 7) sustainability
impact assessments.

3.3.1. Aid for greening trade

A key theme of environment-trade tensions is how to

ensure that responsibilities for environmental protection,
sustainable use, and restoration are fairly applied within and
between countries. A core priority is to find new ways to
integrate considerations of fairness and responsibility into
environment-trade discussions, recognizing that developing
countries bear the greatest share of the economic costs of
environmental degradation and, at the same time, have the
least resources available for supporting the transition toward
more environmentally sustainable production and trade.

In international environmental diplomacy, the responsibility
of developed countries to support environmental action in
developing countries is well-established, as is the notion that
the economic burden of responding to global environmental
problems should not fall on LDCs. The growing offshore
environmental footprint of developed country consumption
(through imported products) further reinforces the case for
developed country aid to developing countries to support
environmentally sustainable production and trade, build
environmental resilience of their production and trade, and
enable adaptation to changing environmental conditions.

Atthe multilateral level, progress on the green trade agenda
will require efforts to green existing trade-related capacity
building for developing countries and to increase assistance
for green trade.?” WTO rules, non-WTO TAs and MEAs all
include provisions committing developed countries to the
provision of technical assistance and capacity building to
developing countries. In the context of efforts to green trade,
anumber of governments and stakeholder groups are making
calls for more systemic assistance to developing countries to
green trade, including by ‘greening’ the existing Aid for Trade
initiative.2%8

The Aid for Trade Initiative was launched in 2005 as part of
an effortto help developing countries improve their capacity
to implement WTO agreements,?°® address obstacles that
constrain their participation in international trade,?'° and build
the supply-side capacity and trade-related infrastructure
countries need to implement and benefit from WTO
agreements.?"" The Aid for Trade initiative supports five types
of activities — each of which has important environmental
implications:
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- Technical assistance for trade policy and regulations
(helping countries develop trade strategies and their
implementation)

- Trade related infrastructure (building roads and
telecommunication networks)

- Building productive capacity and supply side capacity,
including trade development (assisting countries to
diversify their exports)

- Trade related adjustment (assisting developing countries
and LDCs with the costs associated with trade liberalization)

- Other trade-related needs.?'?

While the WTO Secretariat and the OECD work together to
monitor Aid for Trade flows, and conduct periodic Global
Reviews, projects are funded directly in beneficiary countries
by bilateral and multilateral donors.

As in the past, any new environmental commitments or
initiatives at the WTO are likely to be accompanied by calls for
dedicated support for developing countries. The WTO's 2013
Trade Facilitation Agreement, for instance, was accompanied
by the creation of a special facility, alongside the Aid for Trade
Initiative, to ensure that developing and LDCs obtained the
necessary assistance to fully benefit from that agreement.'®

While boosting aid for trade will require new resources,

as well as enhanced partnerships, it can build on what is
already in place. Across the range of international and
stakeholder organizations engaged on environment and
trade issues, a vast array of worthy Aid for Trade platforms,
pilot projects, initiatives and collaborations already exist but
are underfunded. Scaling-up resources for the plethora

of existing initiatives is one clear pathway forward, as is
establishing goals and methodologies for mainstreaming
environmental considerations across Aid for Trade activities,
supported by reporting systems for monitoring progress.

A second priority is to mainstream attention to environmental
goals in Aid for Trade planning and projects, especially, for
instance, infrastructure projects with significant potential
environmental implications, but also through specific support
for ‘green’ projects, such as those focused on supporting
environmentally sustainable agriculture, natural resource
value chains, and sustainable tourism.?'* A third dimension
isto add new resources to advance green goals through
long-standing developing country priorities, like economic
diversification. A related cross-cutting priority is building

the competitiveness of MSMEs in sustainable production
and trade, including by fostering investment in supply-side
capacity, trade finance and the ability of companies to meet
environmental standards and acquire certification where
relevant. In addition, developing countries require support to
align trade with environmental policies, implement relevant
provisions of trade agreements and environmental standards,
identify national priorities on environment and trade, and
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engage effectively in related international negotiations.?'

On the climate front, green Aid for Trade priorities could
include support to developing countries for climate-resilient
production, adoption of climate-related standards, low carbon
transportation systems, decarbonization of key polluting
industries and participation in low-carbon supply chains.?'®
Assistance for trade-related infrastructure, including regional
energy infrastructure, could focus on greening the energy
matrix and, in the case of LDCs, support the development of a
green energy matrix. In addition, countries that are especially
vulnerable to climate impacts call for support for trade-related
adaptation in the context of climate shocks and natural
disasters, and climate-resilient ports as well as projects that
support climate change adaptation among producers and
exporters.?'”

Finally, for many countries, greening trade requires massive
economic transformation with implications for foreign
exchange earnings and powerful commercial constituencies
at the national level. Governments need financial support

to address stranded assets, tackle employment losses,

and retrain workers, as well as access to investment and
technologies so that they can seize new opportunities

in green industries and sectors. Efforts to improve the
environmental sustainability of trade will also require
significant investments in environmental law, institutions, and
enforcementin developing countries.

In this context, a final dimension of the Aid for Trade agenda

in support of the environment is to foster a more integrated
approach between multiple, but currently disconnected,
sources of assistance that support greener economies in
developing countries. This includes overseas development
assistance, environmental and climate financing, trade
finance, blended finance (green bonds) and Aid for Trade — as
well as wider international economic policy frameworks also
relevant to the trade priorities of developing countries, such as
debt relief (see section 3.3.3).

3.3.2. Green trade finance

Trade finance warrants focused attention in an Environment
and Trade 2.0 Agenda in two ways.

The first relates to the environmental track record of
government-backed trade finance, which includes the
activities of export and import promotion bodies, export credit
agencies, and the loans and loan guarantees of multilateral
and regional development banks.?'® Although environmentall
campaigners have long called for improved environmental
criteria for government support to exporters and investors,
their efforts have gained visibility and traction in the context
of the climate crisis.?'® In 2020, the UK committed to ending
export finance, aid funding and trade promotion for fossil
fuel projects (new crude oil, natural gas and thermal coal).?*°
In 2021, seven European countries announced the creation
of an Export Finance for Future (E3F) coalition, committing
toincrease export finance support for sustainable projects,



end official finance for thermal coal projects and related
infrastructure, and explore how best to phase export finance
for oil and gas.?*'

Meanwhile, the International Union of Credit and Investment
Insurers (known as the ‘Berne Union’), which brings together
both public and private export credit agencies, exportimport
banks and political risk insurers, is stepping its toes into
environmental action.??2In late 2020, some Berne Union
members called for transitioning to net zero portfolios before
2050.2% There are proposals to consider wider environmental
criteria as well, such as the environmental sustainability of
agricultural and commodity investments associated with a
high-risk of deforestation and biodiversity loss,?** as well as
to bolster trade finance for ‘SDG-positive’ projects that could
advance implementation of the UN's 2030 Agenda.?®

The second aspect of the trade finance relates to calls

from developing countries for increased access to trade
finance for their exports, from both public and private
sources. At present, developing countries face a huge gap

in trade financing for their exports. In this context, there is a
tremendous need and scope for increases in ‘green’ trade
finance that, along with greater investment in green sectors,
will support green exports and the participation of developing
country businesses in sustainable supply chains.

3.3.3. Debt relief and green development
finance

Many developing countries face significant external debt and
recurring financial crises, both of which are part of the wider
economic context for efforts to green trade.

The links between trade, debt, finance, and sustainable
development have been a consistent theme of international
diplomacy on global economic policy and on the environment.
Already in 1992, the need for an integrated approach to

these issues was clearly outlined at the Rio Earth Summit.?2
In the subsequent decades, numerous international
processes have highlighted the importance of debt relief

and enhanced financing for development, including through
new approaches. In the trade arena too, links between trade,
debt, and development have long been recognized. WTO
Members agreed in 2001, for instance, to establish a Working
Group on Trade, Debt and Finance as part of the Doha
Development Agenda to examine the intersection of these
issues and recommend how the WTO could contribute to a
“‘durable solution to the problem of external indebtedness of
developing and least-developed countries, and to strengthen
the coherence of international trade and financial policies, with
aview to safeguarding the multilateral trading system from the
effects of financial and monetary instability."??”

On the environment-trade front, the issue of debt relief is
important for two reasons. First, debt servicing obligations
mean that developing countries depend on export revenues
to generate the foreign exchange needed to repay debt.??®
In countries with poor environmental governance, the
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pressure to export has been linked to unsustainable patterns
of natural resource use and extraction.??° Financial volatility,
especially in commodity prices can exacerbate pressures

on the environment and have a range of negative impacts on
sustainable development due to lower export earnings.

Inthe context of COVID-19, the collapse in export markets and
commodity prices has reduced the ability of many developing
countries to service debt and pay for critical imports.?*° As the
COVID-19 pandemic continues, there is growing pressure for
debt relief for developing countries, and for debt relief designed
in ways that address the climate crisis, such as through debt for
climate or debt for nature swaps. Even before the pandemic,
calls to use debt relief to support climate action were advanced
by UNCTAD in 2019 as part of its proposal for a Global Green
New Deal.?®' To underscore their argument for greater
financial support to developing countries on Green economy
issues, including through debt relief, a range of environmental
advocates underline the historical responsibility of developed
countries for environmental degradation and their ecological
debt to developing countries.

3.3.4. Monitoring environment-related trade
measures and trends

To green trade, governments, businesses, and civil society
groups need reliable, transparent, timely information on
environmental related trade-related measures that countries
putin place to improve environmental performance, and

on relevant trade trends. Transparency of such measures

is vital for businesses to be able adapt their production and
export strategies to meet the regulations and standards that
importing countries have in place. In numerous international
trade forums, there have been calls from a diversity of
governments for greater transparency of environment-
related trade measures, along with prior advance consultation
with stakeholders and trading partners in their design and
implementation.

A key component of the WTO's work is to compile and publish
notifications received from Members, all of which have a
number of obligations to notify changes to domestic rules and
regulations that affect trade. The WTO compiles a database
of notifications received from Members on their environment-
related trade measures and on environmental measures
noted in Trade Policy Reviews. However, these two sources
cover only a portion of measures actually implemented by
countries. Although widely acknowledged as central to the
WTO's transparency function, few Members reliably notify all
relevant information in a timely manner, making the issue of
improved notifications and transparency one of the key issues
in wider discussion of WTO reform.

Beyond the WTO, other sources of information on
environment-related trade measures include UNCTAD's
TRAINS data base on non-tariff measures, including quotas,
price controls and export restrictions.?*?The ITC also hosts
information on a range of environmental standards relevant
to developing country trade, as do a number stakeholder
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initiatives, such as Global Trade Watch, which publishes
regular data on the implementation of trade restrictions,
including on environmental grounds, and the Insitute for
International Sustainable Developement (IISD) which hosts
an online database of voluntary sustainability standards for
key commodities (see section 3.4.1).

Looking ahead, there is considerable scope for better
coordination of existing efforts to monitor environment-
related trade measures and sustainability standards, and

to make these more easily accessible to businesses and
government officials. A shared user-friendly portal could,
forinstance, provide a single access information point on
evolving environment-related trade measures as notified by
governments, as well as on environmental standards and
requirements gathered by UNCTAD, the ITC, and civil society
initiatives.

There is also a case for greater attention to environment-
related trade policies and measures in the context of the
WTQO Trade Policy Review Mechanism, where governments
could use the process to share more information and pose
questions about their effectiveness, challenges, and lessons
learned. Members could also better harness the WTO's
Committee on Trade and Environment as a forum for focused
information exchange and dialogue on trade-related policies
and measures to specific environmental challenges.

3.3.5. Greening trade classifications

More effective policymaking on environment-trade
intersections will rely on the ability of governments and
stakeholders to identify and monitor environmentally positive
and negative trade flows. Quantitative and qualitative trade
data will be vital for measuring and reporting on the progress
made by countries regarding the SDGs.?%

Atthe international level, trade flows of goods are tracked
using classifications defined by the World Customs
Organization (WCO) Harmonized Commaodity Description
and Coding System, generally referred to as the ‘Harmonized
System’ (HS). The HS is used by more than 200 countries and
economies, covering 98 per cent of merchandise products
traded internationally, as a basis for their customs tariffs and
for the collection of international trade statistics.?** The HS is
also relied upon by governments in their efforts to negotiate
tariff reductions and other trade policy measures.

The HS is updated periodically in light of developments

in technology, changes in trade patterns and changing

policy requirements through the WCO Harmonized System
Committees.?®® On the environmental front, recent rounds

of HS amendments (the latest of which will enter into force

in January 2022) have included a number of environment-
related updates, reflecting the growing need by governments
for information on the environmental characteristics of trade
flows. Recent editions of the HS have included new and
updated codes for a wide range of environmentally sensitive
goods (such as electronic wastes), which in turn enable better
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monitoring and government action with respect to illicit trade
in such goods, as well as for specific environmental goods
(such as solar photovoltaic panels and electric cars).?%6

As both governments and businesses seek to promote or
discourage trade in products based on their environmental
characteristics and the sustainability of production methods,
there is growing interest in further updates to the HS.%"
Meanwhile, governments are repeatedly hamstrung in their
efforts to liberalise trade in certain environmental goods

and to implement MEAs with trade-related provisions by

the absence of sufficiently granular HS codes on specific
environmental and environmentally-hazardous goods.
Further, without HS codes that differentiate between goods
based on environmental characteristics, customs officials and
governments face numerous practical challenges in providing
data on flows in and out of their countries and determining
which to limit or facilitate.

There are numerous proposals to update the HS with new

or more specific codes for goods central to dealing with
environmental challenges, especially in the context of the
push for a more circular economy, climate action, sustainable
agriculture and a Blue Economy. Examples of candidates for
more granular HS codes include steel (high vs low carbon
production), timber (sustainably forested or not), plastics

(by polymer and with information on chemical composition),
different compositions of waste and secondary waste, and
ocean-based products.?*® The Basel Secretariat, for instance,
has tabled proposals for HS updates to support differentiation
of hazardous and non-hazardous plastic wastes, which are
subject to different restrictions under the Basel Convention.?3°

The process of updating the HS codes takes around five
years, with the next round of negotiations to startin 2021
forrelease in 2027. The amendment process usually starts
with a request from the private sector to national customs or
trade ministries, an international industry association, or an
international organization. The adoption of proposed revisions
is no means straightforward. Proposed amendments are
considered and negotiated by governments in the WCO’s
committees.?*° For environmental goods, key challenges that
arise are the absence of internationally agreed definitions and
standards that enable differentiation of particular goods and
the need to ensure that any new classifications can be applied
in practice by customs authorities and businesses engaged

in trade. Meanwhile, even without an amendment to the HS,
individual countries can add additional levels of granularity

to their classifications of imports and exports at the national
level.

Looking ahead, given that the classification of trade flows

is so central to monitoring environment-trade trends and to
the design of green trade policies, there is a compelling case
foran independent environmental review that considers

how the HS can better respond to the need for growing
demand for information on the environmental characteristics
of trade flows. Beyond environmental considerations, the

HS faces a wider set of challenges, including difficulties



customs authorities, courts and companies face in using

the system as well as the tension between maintaining a
system that is stable and uniform over time with the need for
adaptability and relevance amidst rapid changes in products
and technologies traded internationally.?*' Such concerns
have already spurred calls for a wider process of reflection
on reform of the HS, of which environmental considerations
could be part.?*?

3.3.6. Green customs

Atthe national and regional level, customs authorities play

a key role in monitoring and controlling the flow of goods
across borders. As governments adopt regulations that aim
to restrict or ban the flow of environmentally harmful and
unsustainably produced products across borders, and to
promote flows of ‘green goods, they will rely increasingly

on customs authorities to help implement them. The ability
of governments to control trade flows on the basis of the
environmental characteristics and implications of products
will rely on the capacity and resources of customs authorities
to correctly and consistently differentiate between different
products on environmental grounds. This task is especially
challenging where the sustainability characteristics do not
relate to the product itself but to its production methods that
customs authorities cannot test or assess by examination of
the product itself.

Greening trade flows will require considerable investments
in technical assistance, training, and capacity building so
that customs authorities can accurately identify and classify
different types of goods according to the appropriate
environmental criteria or standards. It will also require clear
communication and support to exporters and businesses on
the definitions and labelling of goods for customs purposes.
Here, proof of certified compliance with environmental
standards and labelling schemes is likely to become
increasingly important, but will also raise questions about
which standards are considered sufficiently robust on
complex issues of ‘sustainable production’ and how these
should applied by customs authorities, including for the
application of restrictions, taxes, or preferential access.

To address some of the challenges at hand, the WCO hosts
a Green Customs Initiative, a partnership of international
actors working to prevent the illegal trade in environmentally
sensitive commodities and substances (such as ozone
depleting substances, toxic chemicals, endangered species
and certain living-modified organisms) and to facilitate their
legal trade.?*® The initiative aims to enhance the capacity of
customs officials and other relevant border control officers
to monitor and facilitate legal trade, while also preventing
illegal trade, by raising awareness of relevant international
agreements and providing assistance and tools, especially in
developing countries. The WCO has also been working with
the Basel Convention to support national capacities required
to implement new restrictions on trade in plastic waste and
guidelines on trade in e-waste.
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In tandem, efforts by UNCTAD to develop and implement
automated and digitized customs management systems,
and of the UNECE to develop electronic permits and
information exchange systems can support green trade.
The UN Economic Commission for Europe’s Centre for
Trade Facilitation and Electronic Business (UN/CEFACT)
has developed a number of e-standards that can support
customs efforts to regulate trade in plastics waste and trade
in illegally harvested fishing products. Support for enhanced
training and capacity building for developing country business
and government officials on the environmental dimensions
of customs administration should be considered a vital
component of wider green Aid for Trade efforts.

3.3.7. Sustainability impact assessments and
global environmental footprints

Sustainability impact assessments (SIAs) of trade
agreements are a further area where improvements can be
made at national, bilateral, regional, and multilateral levels.
Beyond the major developed countries, the practice of SIAs is
limited. To date, few developing countries have systematically
adopted SIA practices, and where impact assessments have
been undertaken, they have focused primary on social, not
environmental, impacts.

Key to better aligning trade policies with environmental goals
will be for national governments to conduct independent ex-
ante and ex-poste SIAs of existing and proposed agreements.
Further, environmental advocates have underscored the
need to bolster the credibility of SIAs and for stronger use

by governments of the information SIAs yield to revise or
improve their trade strategies. Here, the key is to ensure SIAs
are not perfunctory exercises that have little link to ongoing
trade decision-making and negotiations. A recent review of
the EU's SIAs, for instance, argued for a more systematic,
robust and accountable process, including through ex-

post assessments of existing FTAs and greater clarity and
transparency on how SIA insights and recommendations
have been taken up in the negotiation of trade deals.244
Where they exist, governments could also task Environmental
Councils and other environmental consultative bodies created
through their trade agreements, to commission independent
assessments.

To address the range of relevant environmental impacts, SIA
methodologies need updating to address the both systemic
challenges and scale effects arising from TAs, including trade-
related transportation, carbon emissions, waste, pollution,
biodiversity and ecosystem degradation, as well as impacts
on ‘the global environmental commons'’ such as rainforests,
oceans, and atmosphere. Looking ahead, SIAs need to also
consider the positive and negative environmental impacts

of TAs on trading partners and on the achievement of global
environmental commitments (such as on climate change).**®
Although the EU is the world’s leader in the scope of its SIAs
on trade agreements, its current approach to environmental
impacts on trading partners remains limited.?*¢ Beyond the
EU, many SIAs remain limited to environmental impacts of
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tariff reductions and few developed countries require trade-
related SIAs to cover global environmental considerations.

Recent studies have proposed new qualitative approaches,
methodologies and indicators for assessing impacts of
trade on biodiversity.?*” There are also proposals to make
greater use of human rights approaches, including through
impact assessments that focus on the right to a healthy
environment, the rights of indigenous peoples, and the right to
health (which is relevant to reduced trade in toxic chemicals,
pesticides, waste).?*® The emergence of environmental
footprint accounting methodologies offers governments
new tools to monitor and assess how imported and exported
goods are linked directly (and indirectly) to environmental
impacts elsewhere in the world (see Box 17). The USMCA
illustrates the possibility for innovation, by including a
provision calling on countries to maintain appropriate
procedures for assessing the environmental assessments
of central government projects that may cause significant
effects on the environment.?4°

Atthe multilateral level, an independent assessment
mechanism, drawing on inputs from international
organizations, stakeholder groups and scholars, could be
created to review the impacts of WTO agreements on the
SDGs and on specific environmental topics governments
have identified as shared global priorities. In addition, the
growing attention inthe WTO Trade Policy Review process to
monitoring environment-related trade policies and measures
could be enhanced to consider the environmental impacts of
trade flows, policies, and measures.

3.3.8. Public participation and transparency:
parliaments, civil society, and business

Public participation and transparency are critical to the
learning, information sharing, and compromise needed

to address environment-trade linkages at both the
national and international level. They can help improve the
quality of agreements and the boost prospects of them
securing approval in national parliaments and subsequent
implementation.

At the WTO, numerous efforts have been made to broaden
opportunities for civil society participation (e.g. the WTQO's
Annual Public Forum and the opening of some aspects of
WTO dispute settlement procedures to public observation),
and to promote stronger engagement of a range of business
interests in dialogue on trade issues (e.g. through a series of
WTO Trade Dialogues). Over the past decade, there has also
been a steady expansion of the engagement of stakeholder
groups in arange of WTO activities — from research and
capacity building to promoting policy dialogue and monitoring
- that contribute to the functioning and transparency of the
multilateral trade system. However, there are important un-
met demands for greater transparency of WTO negotiations
and for more opportunities for parliamentarians and
stakeholders - including the diversity of the business sector
and civil society — to observe and provide input into unfolding
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discussions and negotiations at the WTO, many of which have
become accepted practice in other international organizations
and negotiations.

One important development in this respect is the launch

of two new Member-led initiatives on environment at the
WTO, where Members have signalled the importance of
input from non-governmental stakeholders. The cosponsors
of Structured Discussions on Trade and Environmentall
Sustainability have committed to engaging external
stakeholders in their work, and the cosponsors of the
Informal Dialogue on Plastics Pollution and Environmentally
Sustainable Plastics Trade have also highlighted interest

in receiving input from IGOs, business, civil society and
academics.

Atthe bilateral and regional level, numerous trade
agreements include provisions to facilitate public input on
environmental matters. In some instances, ‘best effort’
clauses to accommodate requests for consultations by
persons or organizations. The Dominican Republic-Central
America FTA, for instance, calls on its Environmental Affairs
Council to include a session in which members of the Council
have an opportunity to meet with the public to discuss
matters relating to the implementation of its environmental
chapter.?®® The focus of public engagement is, however,
limited to implementation of the environment chapter, not
the integration of environmental considerations more widely
across the implementation of the agreement as a whole.

Meanwhile, considerable dissatisfaction remains among
many stakeholder groups and legislatures in both developed
and developing countries about their degree of influence over
national trade policymaking, and thus over the negotiation of
new international trade agreements. In the UK, for instance,
stakeholders are calling for a greater role for parliament and
the publicin providing input into the UK's new post-Brexit
trade policy agenda and scrutinizing new trade agreements.
Although a growing number of governments have established
consultative processes to engage a diversity of business and
public interest voices, most trade ministries and negotiations
continue to see advancing and defending well-established
national commercial interests as their core business. In

the face of lobbying by well-organized and highly vocal
commercial interest groups, most governments struggle

to discern and advance wider public interests in regard to
international trade cooperation, far less an environmentally
ambitious approach to trade. Key to progress will be
processes that engage a far greater diversity of perspectives,
including those of SMEs and emerging businesses focused
on seizing green economy opportunities, as well as
representatives of under-represented constituencies keen to
have more say in the content of trade rules that impact their
livelihoods - including rural communities and indigenous
peoples — and that can offer arange of proposals for trade
policies that could better serve the environment.

Environment and trade 2.0
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3.4. Stakeholder initiatives
to green trade

Stakeholders from the private sector and civil society

are pursuing a broad range of market-based initiatives to
promote greener and more socially responsible supply
chains. From the business side, many businesses recognise
the importance of improved environmental performance to
their global competitiveness, access to markets, reputation,
and long-term viability, as well as to their ability to attract
investment from financial markets increasingly focused on
environmental risks.

This section reviews a sample of stakeholder initiatives

to green trade, such as private, voluntary environmental
standards (including ecolabels), CSR strategies and
environmental pledges, supply chain traceability initiatives,
and public campaigns.

3.4.1. Private environmental standards,
including ecolabels and voluntary
sustainability standards

Many environmental NGOs and business groups are working
to promote the use of private environmental standards
developed by non-governmental actors, often accompanied
by certification and labelling schemes, that address an ever-
growing array of environmental challenges. Created to boost
environmental performance, capture the ‘green’ market
share, and bolster the green reputation of companies, many
private environmental standards bring together business
and civil society groups in their governance, while others are
primarily private sector or civil society led.

A subset of private environmental standards are commonly
known as voluntary sustainability standards (VSS), which
usually focus on specific commodities or products (such

as coffee, palm oil, forest products and fisheries products)
(see Figure 8). Many VSS include a range of environmental
and social criteria, including on labour and human rights
performance. The Roundtable on Responsible Soy (RTRS),
forinstance, brings together leading business interests in
the soy industry aiming to “facilitate a global dialogue on soy
production that is economically viable, socially equitable
and environmentally sound.” The RTRS has established a
certification scheme for soy production based on indicators
onissues including legal compliance and good business
practices, responsible labour conditions, responsible
community relations and environmental responsibility, as well
as good agricultural practices.®'

In addition, a growing array of standards labelling schemes
focus on promoting ‘fair trade,’ which are part of the wider
context for discussion of the role of private standards in
international supply chains. Some of these standards focus
on specific products, aiming to support the livelihoods,
communities and working conditions of farmers and workers
that produce them in developing countries.?s? Other schemes
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I Figure 8. Examples of voluntary sustainability standards in the agricultural sector

VSS Description

Organic agriculture The International Federation of Organic Agriculture Movements (IFOAM) federates 750
member organizations (non-governmental organic certifying organizations, producer

organizations, NGOs, importers and retailers) in more than 120 countries.

The IFOAM Family of Standards operates as basic voluntary standards to harmonize the
different organic certifications.

Rainforest Alliance Certifies producers of all sizes. The Sustainable Agriculture Network (SAN) is an
association of non-profit conservation organizations (including the Rainforest Alliance)
that promote the environmental and social sustainability of agricultural activities through

standards for best practices, certification and training for farmers.

3.5 million hectares of agricultural land has currently achieved Rainforest Alliance
certification, and 1.4 million people have been trained in sustainable land use practices.

Fairtrade international Fairtrade International (FLO) is a not-for-profit multistakeholder association that develops

Fairtrade standards.

Focuses on small farmer cooperatives and social criteria to guarantee fair trading relations
and fair production conditions; it increasingly incorporated environmental criteria over the
years.

The Fairtrade system includes 1.65 million farmers and workers in 1 226 producer
organizations in 74 countries.

GlobalG.A.P. The Global Partnership for Good Agricultural Practices is a trademark and set of voluntary

standards for the certification of safe, sustainable agriculture worldwide.

More than 400 member organizations such as producers, retailers, industry and service
providers support the initiative in more than 100 countries.

Source: Adapted from FAO (2017), Voluntary Sustainability Standards for Bananas, World Banana Forum Good Practices Collection, available at: http://

www.fao.org/3/i6931e/i6931e.pdf

certify organizations that are committed to improving the
livelihoods of economically marginalised producers.?%®

Some governments have sought to guide the design and
implementation of private environmental standards through
the adoption of environment laws and regulations that set
guidelines for their development. Further, not all private
environmental standards remain voluntary and some

are integrated into government policy frameworks. For
instance, some countries have made certification under

the Global Partnership for Good Agricultural Practices
(GLOBALG.A.P.) mandatory for agricultural production,
including products destined for export markets.?®* Some
government procurement schemes call also for the use of
private environmental sustainability standards as criteria

for green procurement decision-making. And, at least one
international trade agreement (EF TA-Indonesia) refers to
compliance with specific private environmental standards for
palm oil production as a basis for preferential tariff treatment
(see Box 4).

The growing range of private environmental standards in the
global marketplace is accompanied by important questions

about transparency, fairness, and effectiveness. There are
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concerns about growing consumer confusion and fatigue in
the face of complex information and proliferating consumer
labels; how the criteria and benchmarks that underpin
standards are defined and by whom; the transparency of

the requirements embodied in standards; the challenge of
scaling up the market share of goods that meet voluntary
green standards; and weakness of processes for verifying
that standards are indeed being met. As in the case of

labour rights, on which companies have long been engaged
in voluntary CSR and due diligence schemes, widespread
challenges regularly arise in regard to the ability of companies
to secure and ensure credible environmental action is

being taken along the supply chain. From an accountability
perspective, whistle-blowers, civil society organizations,

and investigative journalists play a key role in revealing and
publicizing the realities in ways that raise the reputational risk
of weak voluntary efforts.

A key challenge with private standards is that ‘green’

claims can mislead consumers: a leading example of this

is the pervasive labelling of plastic packaging products as
recyclable, when in fact only a minor share of such products
isin factrecycled. A related challenge is discerning how
much difference private standards and labels make on



the ground. How much market influence, for instance, the
supply chain decisions of a single retailer has on production
practices in distant markets will depend on its size, purchasing
power, market share and ability to forge alliances with other
companies. Not surprisingly, adoption of VSS is higher in
markets with a relatively high level of consumer demand

for sustainable products?® and adoption levels vary greatly
across countries depending on income levels.?® In terms

of marketimpact, while some VSS have achieved market
penetration of 15 per cent of the global market for certain
products, success at moving beyond this market share has
been limited to specific products.?” More than 25 per cent

of the world’s coffee, for instance, is produced using VSS

and the share of the world’s land dedicated to coffee thatis
certified as sustainable has been estimated at close to 50 per
cent.?8

In 2021, an independent, UK government-mandated Global
Resources Initiative concluded that private, voluntary

efforts fall far short of what is needed to support sustainable
agriculture in the countries from which UK companies import,
and called for a stronger focus on minimum legal standards
across jurisdiction as a prerequisite for progress. A 2021
Greenpeace International report entitled ‘Destruction:
Certified’ captured such concerns in a report documenting
the limited track-record of voluntary certification schemes in
preventing deforestation.?°

Across the board, developing countries call for action to
address the risks to developing country exporters arising
from VSS, to support their transparency, and to respond

to the challenges MSMEs face in complying with VSS by
addressing the costs of certification. There is a strong case
for market-leading companies to work more proactively
with supply chain partners to define standards, boost their
environmental performance, and support compliance. This
would help avoid situations where private standards require
the use of specific environmental technologies or techniques
that may undermine or displace local production practices
and market systems which, if properly resourced, may have
become environmentally sustainable, while at the same time
sustaining or boosting livelihoods and employment in local
communities.

Amidst the proliferation of green and fair trade standards and
certification schemes, there is also a strong case for finding
ways to link and simplify systems in ways that promote green
and fair trade while avoiding unnecessary trade barriers
(including calls for an international Fair Trade Charter).?®° To
address developing county concerns about market access
barriers arising from the proliferation of private environmental
standards, numerous efforts are already underway to
promote coherence and transparency.?®' The UN Forum

on Sustainability Standards (UNFSS),?? for instance,
publishes an annual review of the sustainability standards
landscape and promotes dialogue between stakeholders

and governments in regions and globally on sustainability
standards and standard setting. In addition, the ITC hosts a
‘Standards Map’ featuring standards from over 600 standard-
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setting bodies, whether government or stakeholder-led.?®
Further, organizations such as the IISD also provide an
extensive database of VSS and publishes detailed reports on
the scope and details of standards related to specific sectors
and commodities (e.g. cotton and coffee).?s*

Atthe international level, one option on the table is for
governments to develop ‘soft-law’ guidance on the
development of voluntary private standards (e.g. guidelines,
codes of conduct or reference papers) to complement the
existing guidelines on the development of standards such

as those included in the WTO TBT Agreement. These could
be pursued at the WTO, or through non-trade processes.
Atthe FAO governments agreed in 2009 to guidelines for
ecolabelling of fisheries products.?®® A further proposal

is to seek ways to draw together core principles and
requirements that underpin the growing array of standards
into an overarching framework, such as the proposed Codex
Planetarius for sustainable food and agricultural systems (see
Box 11).

3.4.2. Corporate social responsibility
strategies and environmental pledges

Arising number of companies around the world are making
pledges and launching initiatives to produce, trade and invest
in more environmentally sustainable products. These include
efforts to boost the ESG of their companies, implement CSR
strategies and guidelines, implement green procurement
practices, and improve environmental performance across
international supply chains.

An important appeal of private action by companies to green
production and trade is that it can be swifter than efforts to
strengthen environmental laws and enforcement across
multiple jurisdictions relevant to international supply chains
and compel corporate compliance. There are, however,
important limits to the accountability of companies in regard
to their public environmental commitments and pledges.

One of these challenges relates to the difficulties assessing
progress and the extent to which actions that countries report
address the scale of the problem at hand. A further challenge
to assessing the impact of environmental commitments is the
complexity and opacity of supply chains. Another challenge
relates to the relevance and credibility of claims companies
make. Many companies focus, for instance, on eliminating
trade in ‘illegal’ products, such as those that are harvested or
produced in violation of local environmental laws. However,
such laws and the definition of what is illegal may change over
time. Moreover, not all environmentally destructive practices
(such as those that lead to forest clearance) may be deemed
illegal under national laws. So, while a product may indeed be
accurately characterized as ‘free’ from illegal deforestation, its
production may still have contributed to deforestation.

Another challenge is that progress may fall far short of
pledges made. In 2015, for instance, the WEF's Tropical
Forest Alliance was launched with the aim of halving
deforestation by 2020 and ending it by 2030.2%% In the
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New York Declaration on Forests (NYDF), 49 leading
international companies pledged to supply ‘deforestation

free’ commodities, with the specific target of eliminating
deforestation from the production of agricultural commodities
such as palm oil, soy, paper, and beef products by no later
than 2020. Recent assessments, however, conclude that no
company had met the NYDF target?®” and that 43 per cent of
the ‘Forest 500’ - the most influential companies in forest-risk
supply chains did “not have any deforestation commitments
for any of the forest-risk commodities they are exposed to."®

Another example of a corporate responsibility initiative relevant
to green trade is the WEF's Global Plastic Action Partnership
(GPAP), which aims to promote transparency of the plastic
footprint of a range of retail and manufacturing companies
across their global operations. Through GPAP, a number of
significant companies have published information on their
plastic footprints as well as targets for reduction of plastic
pollution, but as in many such efforts, the timeframes for
implementation are long and no mechanisms exist for holding
companies accountable for the pledges and claims made
about enhanced sustainability across their supply chains.

3.4.3. Supply chain transparency and
traceability

Stakeholder efforts to green international trade increasingly
focus attention on the transparency of supply chains that
have significant environmental impacts. The purpose of such
efforts can include increasing the availability of information
the resource efficiency and environmental impacts of
production processes across supply chains, boosting
availability and accountability of environmental information
about products, increasing the traceability of products along
international supply chains, supporting sustainable sourcing,
and optimising efforts to improve environmental performance
across the life cycle of products.

Examples of private sector efforts to boost the traceability
of products along supply chains are especially prevalent

for agricultural commaodities, fisheries products and

textiles. Many traceability schemes involve both social

and environmental criteria and are also linked to voluntary
certification and labelling schemes. Some initiatives
specifically require or encourage companies to disclose
information their sourcing practices (e.g. the textile industry’s
‘Cotton Pledge,’ and the UN Guiding Principles on Business
and Human Rights). Also on the sourcing front, the Union for
Ethical BioTrade (UEBT) offers companies the possibility of
being certified for environmentally sustainable and ethical
sourcing of natural ingredients.?%®

The Stockholm Environment Institute’s Transparency for
Sustainable Economies (TRASE) initiative is a leading civil
society and academic effort to compile data on agricultural
commodity supply chains to “reveal the links to environmental
and social risks in tropical forest regions, and create
opportunities to improve the sustainability of how these
commodities are produced, traded and consumed.”?"° By the
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end of 2021, TRASE aims to map over 70 per cent of the total
production in major forest risk commodities, thereby allowing
companies, governments and researchers to understand the
risks and identify opportunities for sustainable production.?”

As the focus on traceability and transparency of supply
chains grows, so too does interestin how Fourth Industrial
Revolution (4IR) technologies, such as artificial intelligence,
big data analytics, cloud computing, and blockchain, can

help companies track information on environmental criteria
and performance across supply chains.?”? Blockchain
technologies, for instance, enable companies to gather
detailed information that allow verifiable tracking and

tracing of products from their origins through every stage

of production through to point of purchase.?”® Blockchain
technologies are being deployed in the textiles sector to
provide assurance that a t-shirt marked ‘organic’ does
indeed only use raw materials from organic, pesticide-free
cotton fields.?”* Similarly, companies offering technologies
such as blockchain and satellite monitoring systems are

keen to apply their products to the challenges of capturing
information about carbon and biodiversity footprint of the
various components of products as they combine and move
along international supply chains.?”® The potential utility of
blockchain technologies to support traceability across supply
chain varies by products, with some products (such as fish) so
far proving more amenable to their effective than others (such
as soy).2’

Other technological innovations include the use by the

Forest Stewardship Council of satellite monitoring of forests
to support their efforts to certify sustainable products and
monitor compliance with certification criteria. Alongside the
development and implementation of automated and digitized
customs data management systems,?’” a number of countries
and companies are also using electronic permit systems and
information exchange systems to better control trade linked to
the spread of animal- and plant-borne diseases, support the
implementation of CITES, control trade in illegal harvested
fisheries products, and regulate the movement of plastic
waste.?’®

3.4.4. Civil society campaigns and legal
action

Civil society campaigns are a further important part of
the landscape of efforts to green the global economy and
international trade.

Across the world, a diversity of civil society groups are using
public campaigns to push governments to pursue policies
that promote greener and fairer trade. Civil society campaigns
play a vital role in providing a check on gaps between

rhetoric and reality, the scale of action needed to address
urgent environmental challenges, and the need to move
beyond conventional economic assumptions and business
approaches. They also have a vital role to play in connecting
and amplifying the voices of stakeholders, such as the rural
poor, informal sector works and low-income communities,



which are widely marginalized from trade policy-making
processes. Investigations and monitoring exercises that
spotlight where and how the practices of companies and
their suppliers contribute to environmental damage are a key
component of such campaigns.

Civil society groups also lead efforts to harness consumer
power for green trade, including through campaigns
encouraging consumers to boycott certain products or to
proactively favour products with green credentials (e.qg.
buying certified green products). Consumer-led boycotts

of certain products have, for instance, led major retailers

to cancel contracts with suppliers or commit to stronger
environmental performance across supply chains in order to
mitigate reputation risks. Public campaigns have also spurred
some major companies and financial investors to divest from
certain sectors (such as fossil fuels) and activities (such as
unsustainable palm oil production). Notably, the strategies
of groups vary: whereas some NGOs may call for bans on
imports of palm oil, others may focus public campaigns on
reducing investment in unsustainable production of palm

oil, while still others may work to build consumer support for
sustainably produced palm oil products.

A growing number of civil society-led litigation efforts are also
seeking to extend the legal responsibility of companies for
negative environmental and social impacts arising from their
activities, including those of their overseas subsidiaries and
suppliers abroad.?”® In the UK, for instance, a 2019 Supreme
Court judgement ruled that a Kenyan community had the
right to sue a UK-based company for compensation related
to pollution, opening up the prospect of further claims by
local communities in developing countries.?®® The prospect of
future litigation on environmental performance across supply
chains is signalled by legislation that aims to increase the
transparency of social impacts along supply chains, such as
the California Transparency in Supply Chains Act and the UK
Modern Slavery Act, which requires companies to disclose
efforts to eradicate slavery from their supply chains.?®’

The double standard of allowing production for export of
domestically prohibited goods has attracted attention in
national courts. In 2020, for instance, France's constitutional
council ruled against companies selling pesticides (such as
the pesticide Paraquat) that are banned in the EU in countries
where they are still permitted.?? In what is widely considered
a ground-breaking development, the council rejected a legal
appeal from a coalition of major agribusiness and chemical
businesses, including Bayer, Syngenta and BASF, recognising
for the first time in French courts that “the protection of the
environment, human beings' shared heritage, constitutes a
goal” with sufficient constitutional value to justify “infringing
the freedom of enterprise..."?% Finally, in the wake of laws
requiring companies to disclose environmental risks as part
of their financial reporting, some environmental groups are
pursuing legal claims against companies that fall short of
these environmental requirements.?8

Environment and trade 2.0
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4,

Political prospects
for green
International trade

What are the political prospects for greening international
trade? This section reviews challenges and opportunities in
2021.

41. COVID-19 and challenges to
international cooperation on green trade

Although political interest in updating — and indeed
‘redesigning'— the trade system to advance environmental
goals is growing, the current international context presents
numerous challenges to international cooperation on trade,
on the environment, and on their intersection, especially in the
context of the enduring COVID-19 pandemic.

4.1.1. Impact of COVID-19

The COVID-19 pandemic has exacerbated an already
complicated political landscape by provoking a spectacular
drop in global trade flows and the collapse of certain
commodity prices and export markets.

The impacts of COVID-19 on trade have been especially
devastating for countries that rely on food and energy
imports.?8® Many of the world’s smallest countries continue
to be affected by disruptions in international supply chains
and tourism.?®® And for many developing countries, drops in
trade have reduced their ability to service debt and pay for
critical imports.?®” Across the world, in both developed and
developing countries, the pandemic has spurred a greater
focus on the management of trade amidst concern about the
resilience of supply chains and access to essential products.
[t has also increased calls to ‘reshore’ production, shorten
global supply chains, favour products that are made locally,
and bolster ‘strategic autonomy.’ In developed countries,

the economic fallout of COVID-19 has strengthened the
conviction of those that have long argued for aretreat froma
globalization they associate with rising inequality, job losses
and the decline of middle classes.

Governments have responded to the economic situation
bought about by the pandemic through increased intervention
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in trade and their economies. This has included export
restrictions on certain food stuffs and medical supplies,
including some export bans,?® and recovery packages that
see governments increasing their use of subsidies and other
industrial policies. The array of international tensions arising
from trade barriers, blockages of trade in medical goods, and
mounting vaccine nationalism, all have difficult-to-estimate,
longer-term reverberations, but certainly constrain the
potential for successful trade diplomacy on environmental
matters.

While many applaud calls to ‘build back better’ from
COVID-19 and the vision of a fairer and greener post-COVID
global economy, most governments struggle to focus on
environmental goals at the same time as they respond to
urgent economic, social and public health issues related

to pandemic. For developing countries, for instance, top
priorities include restoring trade in key sectors, boosting
access to trade finance, and Aid for Trade to support
recovery efforts, along with enhanced development finance
and debt-restructuring. From a green trade viewpoint, the
sharpened focus on supply chain resilience in the context of
COVID-19 is already being harnessed to promote attention
to the environmental resilience of supply chains. A challenge,
however, will be to ensure that the renewed emphasis in
many countries on supporting national and local products is
pursued in ways that supports environmental goals, and does
not unfairly disadvantage developing countries or their ability
to access expanding international markets for sustainability
produced products. Here, a key point is that local products
may not always be intrinsically more environmentally
sustainable than imported ones, underscoring that there are
no simple answers.?° In the coming two years, the primary
focus of international trade diplomacy will be economic
recovery and trade recovery — so advocates of green trade
will need to penetrate these conversations to integrate a
green trade agenda.

4.1.2. Challenges facing trade cooperation

On the trade front, central among the challenges that
preoccupy trade policymakers are enduring tensions on trade
and investment among major trading partners, the future of
the WTO and its dispute settlement function, the trade rules
required for the 21st century global economy, and China’s
role in the global trading system. Trade policymakers are
faced with sustaining international cooperation at a time of
arapidly changing global economy and trade trends. The

rise of digital trade, the growth of the services economy,

and constantly evolving technologies have long outpaced

the capacities of trade officials to shape appropriate rules

and policy frameworks. As governments struggle to adapt
their international cooperation to the rapidly evolving global
economy, as well as the environmental challenges and
opportunities that come with these changes, the intertwining
of trade and investment and the rise of South-South trade add
an extra dimension to the task at hand.

Afurther challenge is the continuing rise in the use of trade



barriers, particularly in the COVID-19 context, which calls
into question long-held assumptions (albeit always rather
tenuous) about shared commitments to open trade and a
rule-based global trading system. There is also considerable
debate about the impacts of proliferating regional and
bilateral trade deals and the risks of fragmentation of the
global trading system. At the same time, growth of South-
South trade and regional integration efforts further limit

the scope for developed countries to be in the driver's seat
of agenda-setting for international trade. The fact that the
trading system is under pressure from so many angles

does not, however, mean that the prospects for green

trade are low. Governments are actively pursuing a range

of ways to cooperate internationally on trade: there is an
openness to new ways of working, recognition of the need
for trade cooperation to proceed along multiple avenues,
broad recognition of the need to upgrade trade cooperation
to respond to the contemporary challenges, and new
partnerships being built. All these also provide opportunities
to advance green trade.

4.1.3. Challenges facing international
environmental cooperation

On the environment front, numerous challenges to effective
international cooperation persist. The slow progressin
securing sufficiently ambitious updates to NDCs and climate
financing in the framework of the Paris Agreement are a
stark case in point. Around the world, many governments
struggle with effective implementation and enforcement

of their environment laws and policies and face constant
pressure from commercial interests to reduce or limit the
scope of environmental requirements. Developing countries
have especially limited resources to develop, implement and
enforce environmental laws and policies, with some lacking
comprehensive legal and institutional frameworks on critical
environmental topics (such as on chemicals regulation and
waste management). As developing countries suffer from
the continuing social and economic fall out of the pandemic,
so too will the resources and political attention available

for environmental protection, even in those countries that
recognise the critical economic importance of environmental
sustainability to their countries. In this context, failures on
the part of developed countries to meet their environmental
financing pledges, along with cuts to development assistance,
undermine the prospects forimproved environmental
performance, including in regard to international trade and
for the international cooperation needed to align trade with
environmental goals.

4.1.4. Challenges for environment-trade
diplomacy

Forinternational diplomacy at the intersection of environment
and trade, a key political challenge is how best to secure
ambitious improvements in environmental performance
among commercial and geo-strategic competitors, while also
being fair to less developed countries and to marginalized
communities in both developed and developing countries.

Political prospects for green international trade
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Among major trading powers, we can expect environment-
trade diplomacy to mirror the same competitive tensions that
characterize trade diplomacy in general. If the future of trade
is green, then the future of trade diplomacy will be tensions
over green trade. Take two examples. First, as the EU, China,
and US work to implement the significant climate policies that
climate action requires, they will produce and encounter a
range of impacts on trade, spurring fights among producers
for green market share and profits. The voluntary efforts

of some companies to green their product and production

will be rewarded by buyers willing to pay a higher price, but

to achieve the economy-wide transformations required

to meet the environmental challenges at hand, stronger
environmental requirements and government intervention
will be required. No company anywhere will want to see its
efforts to green products and production processes undercut
by competitors not taking similar efforts. Second, expanded
trade in environmental goods offers opportunities to green
production around the world, but may also run into existing
trade tensions. Will the US for instance be keen to open its
markets to Chinese environmental goods at atime when it is
already working to rebalance its trade relationship with China?
To what extent and on what terms will countries keen to build
their own green industries be willing to import green products
and technologies from others?

Arelated issue that impacts the prospects for enhanced
cooperation on trade and environment agenda relates to the
views of developing countries.

Developing country engagement in the environment-trade
agenda will be central to success, especially as a growing
proportion of global trade is South-South. In the face of
growing South-South markets, the impact of environment-
related trade measures taken by developed country
governments may still send important market signals and
shape behavior of major international companies, but
their ability to address unsustainable production and trade
between other countries will be limited.

For many developing countries, the issue of green trade is
viewed within a wide frame. At the WTO, for instance, many
developing countries express enduring frustration with
inadequate attention to long standing development concerns
(such as developed country agricultural subsidies), many of
which have now fallen by the wayside with the collapse of the
Doha Round of negotiations. This frustration underpins the
reservations of a number of powerful developing countries in
regard to taking on ‘new issues' in trade or joining plurilateral
initiatives at the WTO, including on the environment. India and
South Africa have taken a stance against the introduction of
new issues and plurilateral negotiations at the WTO - arguing
that Members should first address unfinished work to address
the development priorities of developing countries.

Further, while mounting numbers of developing countries

are genuinely interested in protecting their environment and
the global commons, many also distrust developed country
motivations for environment-trade cooperation given a history
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of agendas driven by green protectionism and mercantilist-
driven environmentalism designed to consolidate competitive
advantage. In the case of India, there are long-standing
concerns about an externally imposed environmental agenda,
which they fear disguises protectionism on the part of more
powerful trading partners, threatens national sovereignty, and
risks limiting their own scope for growth, development, and
expanded market access.

Developing countries also argue for greater attention

to their green trade priorities. While developed country
governments talk most about the importance of green trade,
their trade policies and negotiating agendas can also threaten
environmental performance. Developed countries routinely
export environmentally damaging goods to developing
countries (such as low standard second-hand vehicles and
e-waste), in some instances including products banned or
restricted domestically (such as single use plastics). In the
context of its FTA negotiations with the US, for instance,
Kenya faces commercial pressure to accept a deluge of

US exports of plastic products and waste, which threaten

to undermine environmental legislation aimed at reducing
plastic pollution. Developed countries have also used

trade and investment deals as ways to secure access of
their companies to natural resources and have concluded
agreements for access to fisheries (without ensuring that
countries have the capacity to govern and manage those
resources effectively). In addition, developing countries have
long observed that developed country agricultural subsidies
as well as limited market access for processed and value-
added goods in developed country markets, exacerbate the
pressures on the natural environment in their countries and
undermine the prospect of green exports.

In addition to a more integrated approach to environment
and trade policymaking, developing countries underline the
need for simultaneous development of an array of flanking
policies — on investment, innovation, finance, debt relief and
development assistance - that shape their prospects for
greening trade and deriving benefits from green trade.

For some developing countries, the opposition to binding
environmental commitments in trade agreements does

not necessarily mean they are unwilling to take action to
address environmental concerns at the national level. Many
developing countries recognize the urgency of tackling
environmental issues for their development and economic
growth and are willing to take action. They are concerned,
however, about taking on trade-related obligations that
make certain environmental actions mandatory. Here, part
of the reasoning is practical: many developing countries
business and governments lack the capacities and readiness
to implement the rapidly evolving range of environmental
requirements. They also fear that new requirements in trade
agreements would make them vulnerable to trade disputes
in case of non-compliance. Notably, threats of environment-
related trade bans, sanctions or conditionalities are staunchly
opposed by powerful constituencies in some of the key
countries from which cooperation is needed to green
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trade. In India and Brazil, concerns about environmental
conditionalities reflect a wider set of concerns about national
sovereignty in the face of international trade obligations. Asin
developed countries, developing country governments also
face powerful domestic commercial industries (such as soy
and meat exporters in the agricultural industry) unwilling to
see their export prospects threatened by externally imposed
environmental conditionalities. The challenge for green trade
advocates is to determine what combination of approaches is
most likely to promote improved environmental performance
on the ground and strengthen the hand of those at the
national level seeking reform.

Importantly, compared to earlier phases of environment-trade
discussion, and despite an enduring backdrop of concern
about green protectionism and a Northern environmental
agenda, a growing number of developing countries —and
constituencies within them — are now allied in favour of
greater sustainability in trade. This is especially the case

for countries suffering the economic impacts of climate
change and keen to garner support for a transition toward
greener production and trade as a path toward economic
diversification. More generally, developing countries
recognise that mounting environmental pressures will require
all economies to become greener and a growing number
want a seat at the table in discussions of relevant international
economic policy frameworks to ensure their interests are
accounted for.

Afinal, significant challenge that serves as a backdrop for
efforts to green trade, is the growing debate across the
world on the relationship between the economy and the
environment. A diversity of social movements argues that
current economic models, and approaches to international
trade, are inherently out of sync with planetary health and
social justice goals. In a world where millions of people

are marginalised economically and socially, working in
precarious economic conditions, activists in both developed
and developing countries argue that trade deals primarily
serve big corporate interests. Many advocates of the rural
poor in the global South dispute the benefits from being
absorbed into or engulfed by the global economy, arguing that
current trade models rely on the overexploitation of people
and resources and that trade policymaking excludes their
perspectives.?®® Across the world, there are also important
debates about the extent to which economic growth —and
export-driven growth —is able to support thriving societies,
economies and environments. While some environmental
advocates argue that technological solutions have the
potential to decouple production from economic growth,
others argue degrowth is the only way for societies to live
within planetary boundaries. A range of stakeholders reject
altogether the notion that incremental reform of current
economic models will be adequate for addressing the
environmental and social challenges around the world,

with some calling for a more radical rethink of economic
assumptions and policy approaches, including those that
inform trade policymaking. Movements of rural people
concerned about food security, for instance, present ‘bottom



up’ alternatives focused on a trade model that support
socially just and ecologically resilient societies that are widely
neglected by economic policymakers and trade negotiators.

What is clear is that the green trade agenda will need

to grapple with the economic and social dimensions

of sustainability. The massive and rapid economic
transformation needed to address environmental crises will
be especially challenging for developing countries saddled
with enormous social and economic challenges, high
vulnerability to environmental impacts, and limited resources
to supportagreen transition.

4.2. Policy opportunities in 2021

While acknowledging the political challenges that will temper
the prospects of turning the growing talk of green trade into
action, there are a number of concrete policy opportunities in
2021 to advance a green trade narrative and policy agenda
through inter-governmental processes at the multilateral,
plurilateral and regional levels (see Figure 9).

4.2.1. Multilateral opportunities

2021 is a promising year for enhanced multilateral attention to
environment and trade intersections.

Atthe WTO, the 12th Ministerial Conference (MC12) is
scheduled for late 2021, and the new Director General,

Dr Ngozi Okonjo-lweala, has a declared commitment to
climate action and sustainable development. Some 53

WTO Members has launched an unprecedented process

of Structured Discussions on Trade and Environmental
Sustainability, which is open to all Members, and includes

a commitment to engagement with stakeholders.?*’
Cosponsors of this initiative have signaled the importance

of a Ministerial Statement on Trade and Environmental
Sustainability at MC12. Here, the priority is to involve as many
WTO members as possible, underscore the importance of
advancing environmental action in the multilateral trade arena
in ways that advance progress on the SDGs, highlight any
concrete initiatives or commitments that have been forged,
and set out a roadmap for future work.

Areas in which different combinations of Members have
expressed an interest in intensified work on environmental
atthe WTO range from circular economy, climate, fossil fuel
subsidies, plastics pollution, fisheries, sustainable agriculture,
greening Aid for Trade, green technology transfer, and
sustainability standards and labelling. There is also interest
among some WTO Members in ensuring that environmental
sustainability is part of the wider WTO reform agenda and
integrated more strongly across the organization’s work

and committees, including those focused on agriculture,
technical barriers to trade, and Aid for Trade, among others.
As Members consider possible outcomes for MC12, there is
an openness emerging to new kinds of ‘deliverables’ including
soft law instruments, such as guidelines and commitments to
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outcome-oriented coordination as a complementary focus
to outcomes reliant on on new multilateral negotiations. For
MC12, the conclusion of a meaningful agreement on the
reform of environmentally harmful fisheries subsidies would
send a strong signal that Members are capable of achieving
concrete environmental outcomes at the WTO.

In October 2021, the 15th Ministerial meeting of the
UNCTAD hosted by Barbados is an important opportunity to
articulate a development agenda for green trade aligned with
implementation of the SDGs. There is strong interest among
arange of developing countries for action at UNCTAD XV

to bolster green trade by supporting the trade-readiness’ of
developing countries in the face of the climate crisis, the Blue
Economy, BioTrade and trade policy frameworks that support
aglobal green deal, in which developing countries can use

of green industrial policies to support green economic
transformation and trade policy frameworks enable a just
transition.??

Inthe UN context, there is a recurring opportunity to use
the High-Level Political Forum (HLPF) and SDG review
processes to raise the profile of trade policy considerations
across a range of SDG targets and benchmarks as well

as to emphasise the need for more action to ensure that
trade policy serves as a ‘means of implementation’ of the
SDGs. The HLPF process, the UN General Assembly, and
the meetings of the World Bank and IMF, each provide
opportunities to foster a more integrated, coherent policy
agenda for green economies that combines development
financing, debt relief and trade.

On the international environmental front, negotiations in 2021
for a new Global Biodiversity Framework, the UN Climate
Change Conference, and the conferences of the parties

to the Basel, Rotterdam and Stockholm Conventions can
each be seized as opportunities to boost the engagement

of environmental ministries on green trade and articulate
priorities for aligning trade policy with environmental goals.

In addition, the UN Food Systems Summit to be hosted by
the FAO in October 2021 provides an occasion to consider
how trade policy frameworks can support environmental
sustainability food systems and food security, and by agreeing
to negotiate a Codex Planetarius that would set minimum
international sustainability standards for food and agricultural
production.

The green trade agenda can also be pursued through efforts
to develop strong, transparent and fair international standards,
such as through the ongoing work of the ISO’s taskforce
onvoluntary climate standards, which in 2021 can spur
intergovernmental cooperation. At the WCQO, robust proposals
in 2021 for negotiations to green trade classifications as well
as capacity building for customs authorities to administer
environmental controls at the border will be vital to improved
monitoring and management of trade flows in both green
goods and environmentally harmful goods.
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I Figure 9. Opportunities for environment and trade in 2021: Sample of key international processes
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4.2.2. Plurilateral opportunities The Annual G20 Leaders’ Summit and Trade Ministers
meetings also provide occasions for governments declare

a shared political commitment to advancing progress on
environmental sustainability in their trade relations, and the
importance of inclusive multilateral approaches. In 2021, key
topics for the attention of the G20’s Trade and Investment
Working Group (TIWG) could be the ‘green trade for a

green recovery' agenda, as well as climate, deforestation-

An area of growing momentum is the pursuit of green trade
among like-minded countries or ‘coalitions of the willing.’

Ongoing negotiations for a plurilateral Agreement on
ACCTS,?* for instance, are widely viewed as a ‘pathfinder’
opportunity to identify ways forward on three trade-climate
issues — fossil fuel subsidies, liberalisation of environmental  free supply chains, and green Aid for Trade.?** Alongside,
goods and services, and climate-related standards and the G20’s discussions on climate change will likely include
labelling. Beyond the six countries currently participating, there attention to the use of trade policy frameworks to support

is an opportunity for other countries to ask to join or observe  progress on the Paris Agreement goals. Although G20

the negotiations, and also to use the ACCTS outcomesasa  ambitions on climate and trade are likely to be tempered by
basis for strengthened climate-related cooperationin other  reluctance of countries such as Saudi Arabia and Russia to
trade arrangements and in the multilateral setting. commit to climate action, the G20 is nonetheless an important
forum for seeking to build coalitions on environment and
trade, including through complementary processes such as
the B20 (business), T20 (think tanks) and C20 (civil society).

In June 2021, the Annual G7 Summit, bringing together
leaders of major developed country economies, will include
a separate Trade Ministers’ meeting for the first time, with
environmental sustainability and climate noted as one of
the three priorities. The G7 process provides an opening to galvanize the green trade agenda. Although widely

to secure high ambition commitments to cooperation on considered a ‘developed country’ institution (albeit with
environmental sustainability in the global trading system, and a growing number of developing country members), the

to multilateral approaches that can engage the support of OECD has demonstrated its agenda-setting role on a
developing countries. number of environment and trade issues, including through

The work of the OECD also offers a standing pathway
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the provision of compelling data (e.g. on fisheries subsidies,
material resource use), policy analysis (e.g. circular economy),
and authoritative studies on technical and legal aspects

of environment and trade intersections. The OECD's Joint
Working Party on Trade and Environment (JWPTE) could

be better harnessed by environmental stakeholders as a
vehicle for spurring policy engagement by governments

and to request authoritative OECD research on trade and
environment topics, including on approaches that would
address concerns of developing countries vital to achieving a
greener global economy.?®

The Commonwealth Heads of Government Meeting
(CHOGM), bringing together a diversity of both developed
and developing countries of varied sizes in June 2021, could
also be harnessed to build consensus building around
environment and trade issues in ways that blend high
ambition with fairness and a just transition.

The annual meetings of the Berne Union are another
plurilateral process in 2021 that could be harnessed to boost
the environmental performance and contribution of trade
finance.

4.2.3. Regional and bilateral opportunities

Finally, there are important openings at the regional and
bilateral levels to advance action to align environmental
sustainability and trade in 2021.

A core focus of such efforts can be on integrating strong
environmental considerations into the dozens of TA
negotiations underway in 2021, both by consolidating and
expanding upon the best practices in existing environment
and sustainable development chapters, and also by
integrating environmental priorities and provisions across
TAs.

In 2021, the EU is working to align its trade policy with the
climate goals of its European Green Deal, as well as with its
new Biodiversity Strategy and Circular Economy Action Plan,
through its bilateral relations as well as in the multilateral trade
arena. Ongoing EU negotiations with a range of developed
and developing countries are opportunities to widen the
scope of sustainability impacts assessments, ensure that
negotiating priorities respond to their findings, strengthen
the enforceability of its environment and sustainable
development chapters, and integrated environmental
priorities across any new agreements in ways that are both
ambitious and fair. As the UK builds its post-Brexit trade
relations in 2021, it has an opportunity to build on the best of
the environmental approaches already on the table, ensuring
that environmental priorities are a core focus of its trade
agenda and that its commitments to high environmental
standards and climate action are reflected in the trade deals it
forges.

Meanwhile, the conclusion of both RCEP and AfCFTA
with minimal environmental provisions highlights the need
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for much greater attention among environmental experts
and constituencies to trade action taking place at the
regional level. Regional NGOs, think tanks, businesses,
and governments, need support to identify environmental
challenges and opportunities linked to trade, as well

as trade-related pathways to greater sustainability. Of
particularimportance is the growing number of bilateral
and regional TAs forged by countries where environmental
risks are high, such as those involving the Mercosur region
(forests, biodiversity, climate), Southeast Asia (forest,
biodiversity, climate) and African countries (biodiversity loss,
desertification, wildlife trade, forests).

Work at the regional level could help spur greener intra-
regional and South-South trade. Intra-African cooperation

is already growing on environmental priorities, including
through collaboration of regional Environment Ministers

on topics such as transition to more sustainable energy,
which has direct links to trade and regional economic
integration arrangements. Here, important vehicles for
regional cooperation and stakeholder engagement on
environmental sustainability and trade are the UN Regional
Economic Commissions, each of which has units responsible
forissues of trade and economic integration, and several

of which are taking growing interest in sustainability issues.
In 2019, for instance, Central Asian economies agreed to

a joint statement of principles for sustainable trade in the
context of joint cooperation facilitated by the UN's regional
economic commissions for Europe and the Asia Pacific.?%
The UN Economic and Social Commission for Asia and the
Pacific (ESCAP) is integrating environmental issues in its
2021 Trade and Investment Report. The African Trade Policy
Centre of the UN Regional Commission for Africa recently
published views on ways to promote the SDGs through
regional integration and is working to advance climate and
environmental considerations in the work of the AfCFTA.

In 2021, for instance, the Centre is supporting work on a
Strategic Environment Assessment (SEA) of the AfCFTA,
which will include stakeholder consultations.?®” The African
Union Development Agency (AUDA-NEPA), which conducts
work on regional economic integration, including cross-
border infrastructure, and environmental sustainability, can
also be harnessed as a vehicle for promoting an integrated
approach in its work on key trade-related issues, such as
cross-border energy and transport infrastructure, agricultural
transformation and climate change, and supporting the
integration of environmental priorities in the implementation
of the AfCFTA.28
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5.
Next steps

To conclude, this final section of Greening International Trade
offers proposals on an Environment and Trade 2.0 narrative
and policy priorities, as well as strategies for galvanizing
action.

5.1. An Environment and
Trade 2.0 narrative

Green reform of the global trading system will require a
renewed policy narrative, grounded in principles of ambition
and effectiveness, fairness and inclusiveness, as well as
transparency and dialogue. Narratives are important because
they are the foundation from which different kinds of policy
priorities, approaches and actions flow.

First, the new green trade narrative must be focused on
realizing positive environmental impacts, moving beyond
the current ‘sticky’ narrative that is focused on ensuring
trade rules do not ‘stand in the way' of environmental action
and minimizing damages to the environment. It must also
move beyond the assertion that trade and environmental
goals can be mutually supportive. The new narrative needs
to be focused on how trade policy can actively supportand
drive forward environmental sustainability, underpinned by
principles of fairness and sustainable development: this will
require recognizing trade can be a force for environmental
good, but that many trade flows undermine progress on
environmental goals.

In this spirit, the new narrative needs to avoid a simplistic and
unrealistic assertion that all trade flows can be greened. Some
trade flows are simply unsustainable. Similarly, environmental
risks linked to trade deals need to be spelled out.

Central to the new narrative must be the need for trade and
environmental policy frameworks that green all trade. Instead
of focusing on a limited number of ‘green goods’ and ‘green
exports’ the focus must shift over time to ‘green’ becoming
the norm for all goods and services traded internationally.
The narrative must also drive governments and stakeholders
to devising how the pursuit of green trade can be consistent
with and support the sustainable development goals of each
country (including, in terms of employment, for instance).

Second, progress on green trade will require a narrative
that combines ambition with fairness and inclusiveness: an

approach that builds cooperation between developed and
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developing countries, anchored in shared commitments to
wider sustainability goals. It also means that adequate support
to spur transformation and meet the costs of transition for
impacted communities must be a central part of the green
trade conversation. And it will require a new willingness in

the trade policymaking space to integrate the concept of
common and differentiated responsibilities — a well-accepted
conceptin the environmental realm. For developed country
constituencies it will require tackling the global environmental
footprint of domestic consumption. It will also mean pursuing
the many social, cultural, and environmental benefits that can
arise from consuming locally produced products, without
retreating into a misplaced view that autarky is the answer or
that all local products are necessarily green or greener than
imported products.

Third, the green trade narratives likely to garner political
traction in diverse national and regional settings vary,

which will call for attention to nuance, including in terms of
language. Whereas ‘deforestation-free’ commodities may
appeal to some constituencies, for instance, preferencing
‘sustainable agriculture’ or ‘green supply chains’ may be more
likely to motivate others. The challenge for environmental
advocates is find narratives for campaigns on green trade
that can be effective in galvanizing support for change
domestically but that also resonate with and support the
efforts of environmental constituencies working to promote
environmental goals in trading partners as well.

Fourth, the new narrative needs to recognise that although
trade is central to the economic strategies of all countries,
there is considerable scepticism among voting environmental
constituencies and social movements around the world about
the degree to which current approaches to globalization

and export-led growth are the path toward sustainable
development. Some of these critiques are resolutely ‘anti-
trade’, while others are opposed to trade relations as we
currently know them. In a vast global economy where

millions of products are produced and traded daily, any
generalizations are fraught with risk. What is clear is that

for some sectors, some products, and some communities,
there will be a compelling case that the sustainable

pathway will be to carefully nurture local environmentally
sustainable production for national consumption over
export-led pathways. For some industries and sectors, trade
opportunities will be critical to upgrading environmental
sustainability and to acquiring relevant technologies, goods,
and services. In all cases, core to progress is that clear
environmental priorities and strategies for production are in
place — whether for domestic production or export — and that
trade policies are designed in a way to incentivize and support
green trade.

Finally, advancing a nuanced, fair, constructive and
differentiated approach to promoting stronger environmental
performance in trading partners demands an overarching
frame that combines pressure for higher environmental
performance everywhere with cooperation and solidarity

to address shared environmental imperatives — a ‘carrots’



and ‘sticks’ approach to achieving greener trade. Tough
decisions and strong enforcement will be needed to drive
environmental action, especially among the strongest players
in global trade. Governments committed to environmental
action will use trade policy in ways that enable and support
domestic economic transitions and bolster competitiveness
of key sectors in the green economy. Environmental
constituencies may call for strong trade measures to force
action in countries deemed to be doing too little to comply
with international environmental commitments.

Atthe same time, the new narrative must recognize the
historical responsibilities of developed countries for
environmental damage and the outsized global environmental
footprint of their consumption. The new narrative must
emphasize the need for rules that are fair and the need to
catalyze financing for developing country trading partners.
For developed countries — and market-leading companies—
this will mean devoting stronger political energy and more
financial resources to support sustainable production and
consumption both at home and abroad. Also importantis

that efforts to promote more resilient, transparent and green
international supply chains find ways to share a higher portion
of value with those at the bottom of supply chains and support
the economic diversification that is a sustainable development
priority for many developing countries. Here, the need for
multilateral approaches will be central to a narrative thatis in
line with the SDGs and spurs the durable transformations on
the ground needed to incentivize green trade.

5.2. Environment and
Trade 2.0 priorities

In line with the principles outlined above, top priorities for an
Environmentand Trade 2.0 agendato green trade include:

1. Safeguard, strengthen and promote national
environmental laws and institutions

- Ensuring effective and high ambition environmental
commitments are legally enshrined in national laws (and
apply equally to local and imported products)

- Ensuring trade agreements prevent backsliding on
environmental protection or weak environmental
performance as a strategy for competitive gain

- Ensuring trade agreements safeguard the scope to upgrade
environmental ambitions and requirements over time

- Adopting import restrictions and bans on environmentally
sensitive and harmful products

2. Promote evidence-based, democratically sound,
and transparent domestic policymaking on trade
and environment as the basis for a coherent
strategy on the international stage

Next steps
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- Defining clear environmental priorities within national trade

policies

- Enhancing inter-ministerial capacity and coordination on

environment-trade decision-making

- Ensuring processes for active legislative oversight of
environment-trade decision-making

- Promoting engagement from a diversity of stakeholders
in trade policy development. This means moving beyond
established advocacy groups to include a range of civil
society interests, including marginalised groups (such as
farming communities, miners, peasants, forest peoples)
impacted by trade deals as well as emerging green business
sectors

- Implementing robust sustainability impact assessments,
which consider global environmental footprints, and using
their recommendations to inform trade policy decision-
making

3. Update trade policies, rules and market access
approaches to support environmental goals

- Adopting trade policies that actively favour sustainably
produced products and that phase out environmentally
unsustainable production and trade

- Advancing new approaches in trade rules to support
green industries and phase out unsustainable production
(e.g. through differential tariff structures, rules on
green government procurement, rules that phase out
environmentally harmful subsidies, and green provisions
in rules on technical barriers to trade, intellectual property,
and investment)

- Unilaterally liberalizing trade in environmental goods and
services

- Strengthening environment and sustainable development
chapters and annexes, with enforceable provisions

- Using trade policy to incentivize and promote strong
environmental performance along supply chains and
among trading partners

4. Boost intergovernmental cooperation in favour of
green trade

- Pursuing new approaches to progress on specific
environment-trade issues, including through reference
papers, interpretative statements, guidelines, pledges and
coordination of national policies

- Seizing policy dialogue and sharing of best practices

as central to the learning, policy diffusion and capacity-
building required to green trade
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- Promoting Green Aid for Trade and green trade finance
to support developing country participation in green trade
and address trade-related impacts of environmental
degradation

- Improving the availability of environment and trade data,
including by updating trade classifications to reflect
environmental considerations

- Ensuring sustainability impact assessments of trade
include attention to impacts on trading partners and global
environmental footprints, and inform trade decision-making

- Building opportunities for more coordinated and coherent
policy-making among intergovernmental trade and
environmental processes

5. Strengthen cooperation on international
environmental rules and standards

- Supporting MEAs that establish high environmental
commitments and implementing their trade-related
measures

- Supporting adoption of trade-related measures in the
context of MEAs

- Cooperating on the development and implementation
of high ambition, fair and transparent international
environmental standards that support sustainable sourcing,
consumption, design, production, and disposal across
global supply chains, while ensuring transparency and
maximising opportunities for developing countries

- Promoting agreement on a Codex Planetarius that would
set minimum environmental standards for the food and
agriculture sector

- Broadening participation of environmental constituencies
and experts in industry-dominated national and
international standard-setting processes

6. Boost policy frameworks in support of sustainable
and resilient supply chains

- Implementing trade policy frameworks that require and
incentivize businesses to raise environmental standards
across production networks and international supply chains

- Supporting efforts to improve traceability and transparency
of supply chains

- Bolstering the accountability, effectiveness, transparency
and fairness of private initiatives to green supply chains,
including through enhanced support for green producers
and exporters in developing countries
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5.3. Galvanizing action

To galvanize action on green trade in 2021, a priority

is to consolidate support among known champions of
environmental sustainability in trade and to encourage them
to engage more proactively with the diversity of developing
countries, both those keen to engage in a green trade
discussion and those that are cautious.

In 2021, the EU’s proposed new trade policy underlines

the importance of environmental priorities to the EU

trade agenda?°® While views vary on whether the new EU
policy is sufficiently ambitious on the environmental front,

it does underline the increasing pressure from Europe’s
green constituencies to use trade policy as a vehicle for
strengthening environmental performance and to support
the transition process by defending EU businesses from
international competitors that do not face equivalent
environmental requirements.*% In addition to cosponsoring
the WTO's Trade and Environmental Sustainability Structured
Discussions, the EU has also circulated a proposal for a
climate initiative at the WTO, which focuses primarily on
liberalization of environmental goods and services, and
mentions greening Aid for Trade.*"!

A range of other developed countries, including Canada,
New Zealand, Norway, Switzerland and the UK, are

playing a key role in promoting specific environment-trade
initiatives, as well as Japan and Korea. In addition, the

Biden Administration’s new trade strategy emphasizes the
US intention to strengthen environmental sustainability in
trade.®*? President Biden will face strong demands from
domestic environmental constituencies to use trade policy as
avehicle for environmental action and also to support national
industries taking action to green production, especially in the
context of climate policies.

China has a key role to play at the multilateral, regional and
plurilateral levels on environment and trade issues. China's
2020 net zero commitments are a promising indication of

its interest in supporting a green global economy, as is the
April 2021 US-China Joint Statement Addressing the Climate
Crisis.®% Further, China's 2018 import ban on certain types of
plastic waste not only transformed trade flows in plastic waste,
but has demonstrated the potential for China to energize
discussions on environment and trade. On plastics, China is
the co-chair of a new Informal Dialogue on Plastics Pollution
atthe WTO, drawing together a cross-section of countries

to explore how cooperation at the WTO could help support
international efforts to address plastics pollution and support
more environmentally sustainable plastics trade.%4

Meanwhile, a broad range of developing countries are open
to discussion of a diverse set of environmental issues —
ranging from circular economy to climate-related trade risks,
plastic pollution, fisheries subsidies reform, and sustainable
agriculture. Atthe WTO, a number of developing countries
actively support efforts to conclude meaningful disciplines



on fisheries subsidies. Costa Rica has played a leading role
in the Friends Advancing Sustainable Trade (FAST) at the
WTO and is co-chair of the new Structured Discussions.
Smallisland developing states (SIDS), such as Barbados,
Jamaica and Mauritius, regularly speak up in favour of action
to address trade-related impacts of climate change, support
trade-related climate adaptation and ensure climate-resilient
production and exports.®% In recent months, countries as
diverse as Cameroon, Central African Republic, Colombia,
Ecuador, Ghana, Kenya, Morocco and Sri Lanka have
discussed at the WTO the importance of a trading system
that addresses the environmental challenges facing their
countries and the international community.

National level strategies will be vital. All the talk at international
level on environmental goals — or on environment and

trade goals — will not have traction without stronger policy
coherence and engagement on environment-trade
intersections at the national level. At atime when the driving
focus of diplomacy on international trade is COVID-19
responses and recovery, environmental stakeholders need to
be a part of these conversations to accelerate the integration
of greening trade into the agenda. On this point, in both
developed and developing countries, there is a need to bolster
legislative and inter-ministerial processes for consultation

and coordination that can focus the attention of policymakers
on how to use trade policy proactively and fairly to promote
positive environmental outcomes.

Governments are not the only relevant actors. In all countries,
there is a need to broaden and strengthen participation of
stakeholders from civil society, business and the research
community in the environment and trade conversation. A key
priority must be to foster and support networks of experts and
advocates at the regional and national level in Africa, Asia, and
Latin America. Here, the secretariats of regional economic
groupings, UN regional economic commissions and regional
offices of UNEP, and regional stakeholder networks have a
valuable role to play, as do environmental organizations with
regional networks.

Progress on green trade will also require sustained and
specific calls from the business sector for stronger alignment
of trade policy with environmental goals, building on those
that have already emerged from the International Chamber
of Commerce (which is creating a Trade and Environment
Working Group), the World Business Council on Sustainable
Development (WBCSD) and the World Economic Forum
(including through its Green Trade Network).

Across the NGO sector, achieving action on trade and
environmental issues will require investing in staff who can
build expertise, researchers, policy advocates and public
campaigners. Promoting the green trade agenda will also
require efforts to build bridges and a shared agenda among
constituencies focused on supporting local producers that
meet high environmental standards and those keen to
ensure that trade policy supports sustainable development
and environmental protection around the world. Across the
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world, linkages between campaigners working on nature,
climate, and pollution, and on the many specific environment-
trade issues from illegal logging to fisheries subsidies reform
and wildlife trade, will be important. Green approaches

to agricultural trade and sustainable food production, for
example, are relevant to environmental constituencies
working on climate as well as nature and deforestation, along
with civil society movements focused on food security, rural
livelihoods, land rights and healthy, nutritious food.

Finally, engagement by research centres is also vital to
generate the evidence and policy options that governments
need to shape green trade policies. Governments and
stakeholders alike will need the research community to
undertake analytical work on national and regional policy
options, provide the evidence and data on the sustainability
impacts of trade policies vital to hold governments to account,
and offer proposals on new approaches.

5.4. Conclusion

While recognising the many challenges at hand, this paper
has underlined the growing groundswell of political coalitions,
involving both business and civil society stakeholders,

calling for action on green trade. It has offered an overview

of pathways forward for greening international trade, calling
for amulti-pronged Environment and Trade 2.0 agenda

that bridges, scales up and goes beyond existing efforts.

This paper has also outlined the range of concrete policy
opportunities for progress in 2021 and beyond.

Progress on the green agenda will require action through
multiple processes — multilateral, regional, plurilateral and
national — as well as through business commitments, public-
private partnerships, and citizen advocacy in favour of more
sustainable and resilient supply chains.

Greening International Trade has emphasised the
importance of strong, enforceable domestic environmental
laws, regulations and standards as the basis for green

trade, and the need for international cooperation to raise
shared environmental ambition. Here, it has highlighted

the importance of implementing trade-related measures
agreed in the context of MEAs and action on environment-
trade intersections in other ‘non-trade’ intergovernmental
arrangements and processes (such as those focused on food
and agriculture).

This paper has also underlined that greening trade will

rely on governments taking advantage of the scope for
environmental action within existing trade rules, and
exploring opportunities to expand the interpretations of these
rules to spur for more rapid and effective environmental
action. Greening trade will also require attention to where
and how trade rules could be updated and reformed to
promote environmental goals, including environmental
measures taken ‘behind the border'’. In addition to bolstered
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environmental and sustainable development chapters, there
is a need to ensure the core provisions and commitments
defined in trade agreements support environmental goals
and incentivize sustainable production and consumption. In
each of these areas, the report highlights the importance of
consultation with trading partners, transparency, fairness,
and approaches that respond to the wider sustainable
development priorities of developing countries.

Beyond trade rules, Greening International Trade has
emphasised the importance of other aspects of trade
cooperation, such as policy dialogue, capacity-building,
and trade finance, as vital to spurring transformation. Policy
dialogue, for instance, is necessary to build shared agendas
and galvanise political momentum for action on specific
priorities, as well as for the learning, information-exchange,
awareness raising, and consensus building that are pre-
conditions for policy action. Practical actions by companies
and NGOs to improve the environmental sustainability of
production and global supply chains and, critically, to boost
the credibility, impact and fairness of voluntary sustainable
supply chaininitiatives, will be vital.

Throughout, this report has emphasised that reform of the
global trading system in favour of sustainability will require a
renewed policy narrative, grounded in principles of ambition
and effectiveness, fairness and inclusiveness, as well as
transparency and dialogue. In so doing, it has underscored
the critical need to develop a narrative and agenda in which
developed and developing countries are partners in the drive
to achieve the economic transformations needed to achieve a
greener and fairer global economy. Advancing green trade will
require action on the challenges and priorities that developing
countries articulate, action to address trade rules and policies
that undermine environmental progress, and adequate
support for green economic transformation and transition.

Across the world, greening international trade will require far
more consultation with a greater diversity of stakeholders and
business interests to ensure that the trade policy agendas
governments pursue are shaped by the core sustainable
development priorities of their diverse constituents and not
captured by the most politically influential industry groups.
Evidence-based, democratically sound, and transparent
policymaking on trade, environment and sustainable
development at the national level is the foundation for a
coherent green trade strategy on the international stage.

68



I About the Author

Carolyn Deere Birkbeck is the Director of the Forum on Trade,
Environment and the SDGs, a partnership of UNEP and the
Graduate Institute, housed at the Geneva Trade Platform. She
is also a Senior Researcher at the Graduate Institute’s Global
Governance Centre and an Associate Fellow of Chatham
House.

About the Author | Acknowledgements

I Acknowledgements

The author gratefully acknowledges feedback on this paper
from Tim Benton, Diana Barrowclough, Angela Francis,
Michela Gariboldi, Nina Gillespie, Alice Tipping, Thiago
Uehara, Anja von Moltke, Emily Jones, Ricardo Meléndez-
Ortizand Anna Sands, as well as comments from anonymous
peer reviewers, and inputs on earlier drafts from Aaron
Cosbey, Christophe Bellmann, Bernice Lee, and Jean-Marie
Paugam. Thanks also to Suzannah Sherman and Henry Throp
for editorial support. The analysis in the paper also benefits
from insights gathered from a diverse range of participants

in a series of roundtable consultations held in 2020 on

trade policy frameworks for environmentally sustainable
consumption and production. Thanks to Nancy Biersteker for
editorial support and Sam Al-Hamdani for the design of this
paper.

69



GREENING INTERNATIONAL TRADE: PATHWAYS FORWARD

I Acronyms

4R Fourth Industrial Revolution

ACCTS  Agreementon Climate Change, Trade and
Sustainability
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EGA Environmental Goods Agreement
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EU European Union
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FAST Friends Advancing Sustainable Trade
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GLOBALG.A.P.  Global Partnership for Good Agricultural
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ICSID International Centre for Settlement of Investment
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IGO Intergovernmental Organization

[ISD International Institute for Sustainable Development
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ISO International Organization for Standardization

ITC International Trade Centre
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LDC Least Developed Countries

MC12 12th Ministerial Conference
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NAFTA  North American Free Trade Agreement
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NGO Non-governmental Organization
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NYDF  New York Declaration on Forests

PPMs Production and Process Methods

PPPs Public-private Partnerships

RCEP Regional Comprehensive Economic Partnership
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ROMP  Rules of Methods of Production

RTRS Roundtable on Responsible Soy
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SDGs UN Sustainable Development Goals

SEA Strategic Environment Assessment
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SIDS Small Island Developing States
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TAs Trade Agreements

BT Technical Barriers to Trade
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Rights

UEBT Union for Ethical BioTrade

UN United Nations

UN/ CEFACT United Nations Centre for Trade Facilitation
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UNCITRAL  United Nations Commission on International
Trade and Law

UNCTAD UN Conference for Trade and Development

UNEP  UN Environment Programme

UNFCCC United Nations Framework Convention on Climate
Change

UNFSS  UN Forum on Sustainability Standards

USMCA US-Mexico-Canada Agreement

WBCSD World Business Council on Sustainable
Development

WCO World Customs Organization

WEEE  Waste Electrical and Electronic Equipment

WIPO  World Intellectual Property Organization

WTO World Trade Organization
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